News Review

Rena compensation

Robert Makgill and Dr Jeremy Hayman look
at the real issue facing those affected by the
Rena grounding

n November 2011, the Government announced a support package for businesses

affected by the MV Rena disaster. The support package has received mixed

reviews from local Tauranga businesses. However, the real issue for many local
businesses is the longer-term compensation they will receive for loss of income and
damage to property, and how they will go about claiming for such losses.

Speaking with local Tauranga business people, who have been impacted by the
Rena grounding, it is clear that the support package offered by the Government
will help to pay some of their staff wages provided they meet the support criteria.

To be eligible, business owners must prove they: rely on the sea and coastline;
operate within or near the maritime exclusion zone; have used any insurance
cover; and were unable to relocate their operation.

The support package will give eligible business operators a bit of breathing
room to pay some bills. However, there appears to be a real concern about how
they will recover lost income and property damage, which in some cases may be
significant.

Many business operators who incurred loss following the Rena incident want to
know what avenues are available to seek compensation for their loss. Most want to
know whether they can they seek compensation from the owners of the Rena.

Civil liability for oil pollution is addressed in New Zealand under the Maritime
Transport Act 1994 (MTA). The MTA provides that the owner of a ship is liable for
all pollution damage caused by the ship within New Zealand waters. Importantly,
pollution damage under the MTA includes “the cost ... of reinstatement of
the environment” and “losses of profit from impairment of the environment”.
However, the total liability of the owners in respect of all damage and loss
resulting from the Rena is limited under the MTA. Limitation of liability is a
standard feature of maritime law and consistent with New Zealand’s international
commitments.

This means the owners of the Rena will probably be able to limit their liability
in respect of environmental damage, property damage, and pure economic loss -
in the form of revenue from local businesses — to NZ$12.1 million.

Whether economic losses are recoverable under the MTA will likely depend on
whether there is a clear causative link between the loss or damage claimed and the
oil pollution incident.

It is clear that claims might be brought by a number of different parties who feel
they have experienced loss as a result of the Rena incident. Early indications are
that potential claims by the Crown and private parties will outstrip the NZ$12.1
million potentially available to meet those claims. The MTA envisages this type
of outcome, however, and the Court has the power to determine that successful
claimants are paid a proportional amount of the compensation available.

In the meantime, the Government is coming under increasing pressure to
commission an independent inquiry into the Rena disaster. The Environmental
Defence Society (EDS) has recently released a letter from Prime Minister John Key
in which he advises EDS that it is his “expectation that there would be some form
of independent inquiry into the aftermath of the Rena grounding”. To date, there
has been no Government announcement confirming whether an independent

inquiry will be commissioned. @

For more information on the issues raised in this article see Makagill, Mossop, and Scott, “Liability

and limits for the Rena pollution incident” (NZLawyer, issue 172, 4 November 2011).

Robert Makagill is a director of North South Environmental Law and a doctoral researcher at

the Department of Public International Law, University of Ghent, Belgium. Email:
RMakagill@nsenvironmentallaw.com.

Dr Jeremy Hayman is a senior lecturer in HRM in the Faculty of Business and Law at AUT University and
a researcher on OHS in the New Zealand marine industry. Email: Jeremy.hayman@aut.ac.nz.
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COMPETITION LEGAL TEAM
MANAGEMENT ROLES

- 2 x Principal Counsel positions (to fulfil the previous role of

Deputy General Counsel)
> Intellectual leadership and management of a team of lawyers
Technically challenging litigation and analysis

Wellington Based

The Commerce Commission’s purpose is to achieve the best possible
outcomes in competitive and regulated markets for the long-term

benefit of New Zealanders.

The General Counsel, Competition Branch is seeking to appoint 2 x
Principal Counsel, each to lead a team of lawyers. The teams deliver

a programme of litigation, and provide investigative assistance.

The appointees will report directly to the General Counsel. Each
Principal will contribute significantly to our organisational
reputation, and will be visible, proactive and trusted in all situations.
Appointees will be sophisticated drafters and advisers, with excellent

judgement in handling demanding and large-scale matters.

The successful applicants will show intellectual leadership within the
Commission, including with the senior leadership team and the
Board. They will be adept and persuasive in external situations, and
will have the ability to positively influence team performance and

develop staff.

PRINCIPAL COUNSEL,
COMPETITION

This Principal will lead a team of lawyers working on investigations
and litigation in the areas of collusive practices, unilateral conduct,

clearances and authorisations. The role requires:

- In-depth proven expertise in competition law and its frameworks,
including fluency in economic principles, statutory interpretation
and case-law.

> Experience in the successful management of large-scale litigation
and familiarity with civil procedure.

PRINCIPAL COUNSEL, INFORMED
CONSUMER

This Principal will lead a team of lawyers working on investigations
and litigation in the areas of fair trading and consumer credit. The

role requires:

-  Considerable experience in complex commercial litigation, or
criminal litigation with a commercial dimension.
Consumer law knowledge (advantageous).

Expertise in and familiarity with civil and criminal procedure.

Private sector experience is not essential for either role, but is
strongly preferred. The roles will be remunerated to appropriately

reflect the seniority of the successful candidates.

For a copy of the relevant position description, or to apply for
one of these roles, send your CV and a covering letter to
work@comcom.govt.nz Alternatively, contact Janet Rees

Senior Human Resources Adviser on (04) 924 3719.

www.nzlawyermagazine.co.nz
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