Makagill - Feeling left out at sea? Navigating no ownership, customary rights & resource management

For faith doth not take away natural or human lesmf whence dominion proceedeth;
nay, it is a point of heresy to believe that infdare not lords of their own goods, and
to take from them their goods which they possesgHis very cause is theft and
robbery no less than if the same is done to Christi

Aquinas,Summa Theologiae

What race of men, and what land is so barbarous a@ermit this custom? We are
debarred the welcome of the beach.

Virgil, Aeneid

Introduction

The passing of the Marine and Coastal Area (Takdtzana) Act (“the MCAA or Act”)
by Parliament on 24 March 2011 establishes a ngwneefor recognition of customary
rights and title over the foreshore and seabed.nBve Act may be viewed as the latest
step in a chain of events which started with ther€of Appeal finding that the Mri
Land Court had jurisdiction to determine claimsco$tomary ownership to the foreshore
and seabed inNg ti Apa v Attorney-Genera[2003] 3 NZLR 643. The Labour
government in power at time had been unpreparethierdecision. Crown advisors had
long assumed the correctness of the Court of Afgpeallier decision irin re the Ninety-
Mile Beach[1963] NZLR 461" This decision had found that once thedvl Land Court
had investigated customary title above high watarkmor land had entered into Crown
title, no customary title remained to be invesegain the foreshore below. Rather, the
foreshore, and the seabed below low watermark, dvbel vested in the Crown free of
customary rights and titfe.

Government policy and legislation relating to tbeethore and seabed had been based on
and the understanding that i customary title to the foreshore and seabed esh
extinguished. In the wake of tidg ti Apa decision the government raised two principal
concerns. First, that the decision could lead ®dhenation of substantial areas of the
foreshore and seabed into private ownership andatepublic access to the coastline.
Secondly, Parliament never intended theoMLand Court to have the power to place the
foreshore and seabed in dti ownership® The government’s response was to enact the
Foreshore and Seabed Act 2004 (“the FSA”) in otdexarify the status of public access
and ownership. The FSA removed the ability ofavl to seek recognition of their
customary or aboriginal title and vested benefioiahership of the foreshore and seabed
in the Crown, but allowed existing freehold titteremain.

Williams, D.V., ‘Customary Rights and Crown Clain@alderand Aboriginal Title in Aotearoa New Zealand’, in
Foster, H., Raven, H. and Webber, J., (ed®),Right Be Done: Calder, Aboriginal Rights and Tireaty Process:
Looking Forward, Looking BackUBC Press, Vancouver, 2007) 155 at 172.

Brookfield, F.M., ‘Maori customary title to foregte and seabed’, [2008lew Zealand Law Journ&95.

Durie, T.E., Boast, R. and O’Regan, HReport of the Ministerial Review Panel: MinisteriRleview of the
Foreshore and Seabed Act 2002009) Vol 1 at 24 and 25.
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Reproduced with the kind permission of Tom Scott

The perceived elimination of customary title untlee FSA led to the creation of the
M ori Party. It also resulted in adverse reports hg Waitangi Tribunal (WAI 1071), a
United Nations Special Rapporteur (E/CN.4/2006/t8IA8, 13 March 2006) and the
United Nations Committee on the Elimination of Réci Discrimination
(CERD/C/NZL/CO/17, 15 August 2007). The National rtfaformed a minority
government under Confidence and Supply Agreemettt tiie M ori Party (and two
other minor parties) in November 2008. From thi;mpd was clearly on the cards that
the extinguishment of customary title to the fomshand seabed would be revisifesl.
Ministerial Review Panel was set up in March 2009aview the FSA.The Ministerial
Review Panel concluded that “[tlhe Act is discriatiory as — by definition — it affects
only M ori rights. While it grants to all the opportunity bring cases, the titles that the
legislation extinguishes are, exclusively, customites held by Mori”.® It is interesting
to note that government consultation in April 20&0ealed that 77% of submitters did
not want the FSA repealédNevertheless, a report of the Attorney-Generalio®ff
indicates that “confidence and supply”, combinedthwnational and international
criticism, all played a role in the government'sideon to replace the FSA.

Despite the criticism of the FSA it is worth notitigat many of the provisions found
under the MCAA are based on those found in thaezaghactment. This paper provides
some comparison of the MCAA with the FSA. The pipat intention of the paper,

One of the terms of the Confidence and Supply é&ment between the National Party and the MaoriyReas a

review of the FSA.

5 Durie, T.E., Boast, R. and O’'Regan, HReport of the Ministerial Review Panel: MinisteriRleview of the
Foreshore and Seabed Act 2002009) Vol 1 at 8.

6  Durie, T.E., Boast, R. and O’'Regan, HReport of the Ministerial Review Panel: MinisteriRleview of the
Foreshore and Seabed Act 2002009) Vol 1 at 139.

7 Office of Attorney-General, Cabinet Committee ofit&lagi NegotiationsReview of the Foreshore and Seabed Act
2004: Report back on public consultation procesd proposals for a new regim@une 2010 at 17. Released under
the Official Information Act 1982.

8  Office of Attorney-General, Cabinet Committee ofitélagi NegotiationsReview of the Foreshore and Seabed Act

2004: Report back on public consultation procesd grnoposals for a new regimdune 2010 at 7, 8 and 18.

Released under the Official Information Act 1982.
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however, is to describe and comment on the key coets of the new legislation with
regard to the commons, customary rights and dectismaking under the Resource
Management Act 1991 (“the RMA”). During the procedéshe Marine and Coastal Bill
through Parliament | acted for Local Government N&saland (“LGNZ”). | advised on
policy and legislative review, consultation withetMinistry of Justice and other Crown
departments, and submissions to theoM Affairs Select Committee. My firm has also
acted for local authorities in respect of a numifereaty settlements. Much of the work
we have undertaken focuses on the implicationshef MCAA, and other proposed
settlement legislation, on issues of public inteessl local government decision making.
In this context the paper finishes by considefingt the implications of the MCAA for
other marine and coastal area usesscondlya hypothetical case study in which
customary rights are implemented; afirdly the potential influence the MCAA will
have on local government decision-making and pulplaticipation under future
settlement legislation.

European cultural and spiritual connection: A perso nal story

| would like to pause before | proceed with thip@ato briefly contextualise the debate
with a personal story. | think it may resonate wabalanders of European heritage, as
well as tangata whenua. | act for a fewdl groups and generally introduce myself at hui
with a brief account of my family and where | chlbme. In that spirit, | am a sixth
generation New Zealander. | am of British and Dutekcent, both maritime nations that
circumnavigated the world in sailing ships. My astoes all reached these shores after sea
voyages of many months. They are in many ways phi@rae of the Europe’s colonial
past, fighting in both the Waikato Wars of the 18&hd further abroad in India. My
extended family largely reside in coastal towns. Riyp sailed around the world eight
times as a cabin boy. One of my family’s most twead heirlooms is of a painting of a
fishing boat entering harbotirl grew up in both Mount Maunganui and Raglan (both
coastal towns). For my family, the sea represefhisrgywe have come from, freedom of
movement (in the spirit of “Mare Liberum” — The Er&ea)’ a place of work and
recreation, and a source of food. When we go fshire catch is always shared amongst
family and friends.

With all due respect to the Ministerial Review Pamgo prepared a fine report on bti
customary rights, the cultural connection of EusrpéNew Zealander’'s to the coastal
marine area is far older than 100 years, and rwnshrmore deeply than the maintenance

°  Entitled Scotch trawler entering Whitby Harbooy,H. van Raalte, ARE, 1914.

1 In the early seventeenth century Hugo GrotiuRuich jurist, pioneered the notion of “Freedom loé tSeas”.
Grotius contended that because it was in practerahs impossible to occupy, divide or apportion fluéd and
mobile sea, the ocean could not be considered aeystates property and be owned as such. Becaus$e of
vastness of the sea and the dependency of statibe dreedom of passage in open waters the seaegasded as
common property. See Grotius, H., “The Free Sea’Haakonssen, K. (edMajor Legal and Political Works of
Hugo Grotius (Liberty Fund, Indianapolis, 2004) at 30.

The sea is in the number of those things whichnatein merchandise and trading, that is to saychliannot be made
proper. Whence it followeth, if we speak properig, part of the sea can be accompted in the territbany people. Which
thing Placentius seemeth to have meant when he‘Jdidt the sea was so common, that it may be éndibminion of none
but God alone”...
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of the natural environment as a public recreatimugd!* That the Panel reached these
conclusions is perhaps of little surprise givert tnach has been written on the cultural
and spiritual connection of Mri to the foreshore and seabed, but comparativtls
research has been undertaken into the Europeamaudind spiritual connection (or for
that matter other non-Mri New Zealanders). In my view, the tendency ofthbo
academics and lawyers to take a reductionist viethe spiritual and cultural values of
non-M ori New Zealanders inhibits a richer discourse loa telationship between our
differing world views. Unfortunately this element the debate has been dominated by
political rhetoric and recreational interest graupkevertheless, researchers at Lincoln
University have recently found evidence of spiritt@nnections between non-igri New
Zealanders and the marine environm@ént.

Preamble and purpose

It has been observed that the MCAA at 137 pagadmsest twice the length of the FSA
(71 pages), which it has repealed. The greatethesugd detail of the MCAA reflects its
intent to codify a much larger body of common ldart the FSA. “Whereas the old Act
extinguished the possibility of customary rightshin the foreshore and seabed, the new
Act restores those rights but seeks, for the tirse, to translate them into a single
statutory regime?® This is reflected in the preamble to the Act whichvides that:

This Act takes account of the intrinsic, inheriteghts of whnau, hap, and iwi, derived in

accordance with tikanga and based on their cororeetith the foreshore and seabed. It translates

those inherited rights into legal rights and ins¢sethat are inalienable, enduring, and able to be

exercised so as to sustain all the people of Nesadd and the coastal marine environment for
future generations.

It is evident from the preamble that the Act seteksodify the common law concerning

M ori customary rights. The ability to claim custogaghts to the foreshore and seabed
was confirmed in théNg ti Apa decision, where the Court of Appeal found thate“th

radical title claimed by the British Crown in thend of its common law colonies was

burdened by the property rights of the native pegpWhich rights had to be respected
until lawfully extinguished™*

The preamble also acknowledges the need to re@gnis provide for public interests in
the foreshore and seabed. These are typically deresi to be the common law rights of
navigation and fishing. These rights are populadgumed to convey a general public

' Durie, T.E., Boast, R. and O’'Regan, HReport of the Ministerial Review Panel: MinisteriRleview of the

Foreshore and Seabed Act 2002009) Vol 1. For examples concerning the PanaBsumptions as to the
European cultural dimension see pp 12, 102 to 828nfnary of the public interests) and 147. See aisp73 the
following quote “[w]e have already considered hdwve tinitial focus of the colonisers was on the laRdpular
pictorial publications, likeNew Zealand Yesterdagsggest that our attraction to the beaches, ofsémside” as it
was called at the time, did not begin in earnesit tive 20th century, after the popularisation ke image of God'’s
Own Country by the former Premier, Richard Seddore pbpular photographs of theuckland Weekly News
which circulated from 1863 to 1971, show an incirggsise of the sea for recreational bathing fromm1B20s but,
arguably, the concept of free access to the cosintgaches, rivers and lakes, as the birthrightlloNeaw
Zealanders, was not entrenched in the nationalhgsymtil the late 1940s, when there were bettedsoaore
people owned cars and petrol was cheaper thanebéefor

Moore C; Rennie, H. Cushman G., “The influence oiritsiality on surfers: Implications for the marine
environment” (2010), unpublished paper presentadedNew Zealand Coastal Society Annual Conferend®.20
Kalderimis, D. and Ferrere, M.R. “The marine andstal area”, [2011lew Zealand Law Journdll6.

1 Brookfield, F.M., “Maori customary title to foreste and seabed”, [2008lew Zealand Law Journ&95.
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right of access to the foreshore and seabed. Thaistdiial Review of the FSA
contended, however, thit:

... the Common Law’s recognition of public rightsriglation to the coastal marine
area is considerably out of keeping with the poppé&ception of a New Zealander's
inherent rights. At Common Law there are recognizeldlic rights of navigation and
fishery. The content of the former right showsliitsitations. They are like rights in
respect of a public road where one may not campriust regularly “move on”. The
right of fishery was arguably subject to such coeiy use rights as had not been
extinguished.

Nevertheless, the right of public access has beamgxpression in statute. Perhaps the
most significant example is that s 6(d) of RMA, ahprovides for the “maintenance and
enhancement of public access to and along theatoaatine area” as a matter of national
importance. It is interesting to note that the CairAppeal in theNg ti Apa decision
rejected an argument run by Sir Geoffrey Palmefd provided a statutory basis for
extinguishing customary title. Justice J held is fecision at para [190] that “[p]ublic
access is not ... so necessarily inimical to thetemte of Mori customary title of some
kind as to entitle the court to draw the infereatetended extinguishment.”

| return for a closer look at the nature of therafoentioned common law rights later in
this paper. For the moment it is sufficient to sgt the MCAA through its preamble
indicates that the Act’s intention is to codify sigovarious rights. The codification of
those rights has not resulted in a perfect traioslaOn the one hand, it is difficult to give
expression to the different world view of bfi, as expressed through their spiritual and
mental concepts (tikanga Mri), within the context of a legal system with ar&pean
heritage'® On the other hand, the common law concerning oty title did not
necessarily reflect parliament’s reluctance toralte the foreshore and seabed from
public ownership.

The incorporation of customary rights and the pmlt (if not legal) requirement for a
general right to public access into a single cods always going to require some degree
of creativity. Commentators have suggested thaaliiléty to be creative is in fact:

... part of the advantage of codification: it allofes competing rights and interests to
be balanced differently from pre-codification. Barice codified, the statutory rights
and interests are, absent a future amendment,nfrokey successful codification

must, therefore, get the balance right.

%5 Durie, T.E., Boast, R. and O’'Regan, HReport of the Ministerial Review Panel: MinisteriBleview of the

Foreshore and Seabed Act 2002009) Vol 1 at 102.

Durie, T.E., Boast, R. and O’Regan, HReport of the Ministerial Review Panel: MinisteriRleview of the
Foreshore and Seabed Act 2002009) Vol 1 at 73 and 74.

Kalderimis, D. and Ferrere, M.R. ‘The marine andstal area’, [2011Jlew Zealand Law Journdll16.
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Reproduced with the kind permission of Michael MNubim

The purpose of the MCAA is expressed as being atept the legitimate interests of all
New Zealanders, recognise the mana tuku iho exerdyg iwi, hap and whnau, provide
for the exercise of customary interests in the neaand coastal area and acknowledge the
Treaty of Waitangi (s 4). It does this primarily bgpealing the FSA, and establishing
different categories of rights to the marine an@stal area. In particular, it restores
customary interests that the FSA had extinguished divests the Crown and local
authorities of title to the marine coastal are@ating the “common marine and coastal
area” (“CMCA”) (s 11(3)). The commons is distinguesl from existing freehold title and
areas vested in the Crown as conservation areisnalaparks or reserves (s 2(1) of the
Conservation Act 1987 and s 2 of the Reserves 8¢7)L Iwi, hap and whnau groups
are able to seek recognition of protected customghys (“PCR”) and customary marine
title (“CMT”) within the CMCA.

The extent of the marine and coastal area — a juris  dictional lacuna? *°

The CMCA means the marine and coastal area (“MC&Xgluding, as discussed, private
title and conservation areas. The MCA is definethaaning:

18 This heading borrows extensively from an artisjethe author and Dr Hamish Rennie in the followjogrnal:
Makagill, R. and Rennie, H., “The Marine and Coastada\Act 2011", [2011] ApriResource Management Journal
lat2to 3.
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(& ... the area that is bounded,—
(i)  on the landward side, by the line of mean higdter springs; and
(i)  onthe seaward side, by the outer limits & tarritorial sea; and

(b) includes the beds of rivers that are part ef ¢cbastal marine area (within the
meaning of the Resource Management Act 1991); and

(c) includes the airspace above, and the watetesfiat not the water) above, the
areas described in paragraphs (a) and (b); and

(d) includes the subsoil, bedrock, and other maitefer the areas described in
paragraphs (a) and (b) ...

This is effectively the same definition as usedtfar “foreshore and seabed” in the FSA.
However, the “coastal marine area” (“CMA”) is defthunder the RMA as meaning:

[the foreshore, seabed, and coastal water, andrtbgage above the wajer
(@ Of which the seaward boundary is the outett$irof the territorial sea:

(b)  Of which the landward boundary is the line afan high water springs ..

Before proceeding with a discussion of the MCA &MA it is probably appropriate at
this juncture to make some quick remarks about“@eeens chain”. The Ministerial
Review Panel observed that “[tlhe term ‘Queen’sithas no formal legal meaning.
What is usually meant by the Queen’s chain is ‘nmalgstrips’ or sometimes ‘lands
reserved from sale’. Section 110 of the Land Ac®2&tipulated that in all sales or
dispositions of Crown land a strip of land 66 féebw 20 metres) wide was to be
reserved around the sea coast, the margins adlkaklexceeding 50 acres, and along the
banks of all rivers and streams more than 33 feewidth. This provision may have
reflected earlier surveying practice in some paftthe country. Generally, however, the
“Queen’s chain” dates from post-1892 Crown graifitee current equivalent of section
110 of the 1892 Act is section 58 of the Land A@48. There are now many thousands of
marginal strips. They are administered by the Depaemt of Conservation under the
Conservation Act 1987. Marginal strips are not pdirthe foreshore and seabed but run
inland of it.”*

Section 24(1) of the Conservation Act 1987 recagmithe inalienability of Crown land
adjoining the foreshore and seabed. Where the Cimnoposes to sell land within 20
metres of the foreshore of the sea, that part @flahd within a 20 metre strip must be
reserved from sale of other disposition. The pugpax marginal strips are very similar to
those of esplanade reserves under the RMA, whighyap the subdivision of land
adjoining mean high water springs. They include m&ntenance the maintenance of
adjacent water courses or bodies of water, andtiadifa for conservation purposes, the
enablement opublic accesdo any adjacent watercourses or bodies of wated, the
provision for public recreational useof marginal strips and adjacent watercourses or
bodies (s 24C Conservation Act 1987).

¥ Durie, T.E., Boast, R. and O’'Regan, HReport of the Ministerial Review Panel: MinisteriBleview of the
Foreshore and Seabed Act 2002009) Vol 1 at 16.
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I GET CONFUSED . ARE WE
STANDING GA) THE FORESHORE,
THE SEABED OR THE GUEENS CHAINT

Reproduced with the kind permission of Allan Hawkey

Clearly the definitions for the CMA and MCA are yeaimilar. The principal difference
between the two definitions is that water is inelddn the definition of the CMA but not
in the definition of the MCA. The purpose of the RN& the sustainable management of
resources, whereas the purpose of the MCAA incltitiegxercise of customary interests
which involves recognition of property rights. Thieafters of the MCAA may have
chosen to exclude water from the definition of €A in order to avoid any possibility
that customary title to coastal water could be geczed. It is of note in this respect that
the Ministerial Review Panel observed that watenetier in the sea or in rivers and
lakes, is un-owned at common |[&WThe general legal position is set outHalsbury’s
Laws of Englanas follows?*

Although certain rights as regards flowing watee arcident to the ownership of

riparian property, the water itself, whether flogriim a known and defined channel, or
percolating through the soil, is not, at common, ldve subject of property or capable
of being granted to anybody. Flowing water is golyplici juris in the sense that it is

public or common to all who have a right of acdesis.

Another difference is that the MCA does not exdsessclude the seabed, but does
include “the beds of rivers”. Rather it includesden (d) “the subsoil, bedrock, and other
matter under the areas” bounded by the landwarlafidnean high water springs and the
seaward side of the territorial sea. It is likddptt the seabed is supposed to be caught by
“other matter under the areas”. This is not cleakyever, as the areas bounded by mean
high water springs and the territorial sea arepmovided with any physical description.

2 Dpurie, T.E., Boast, R. and O’'Regan, HReport of the Ministerial Review Panel: MinisteriRleview of the
Foreshore and Seabed Act 2002009) Vol 2: Appendices at 6.
2L Halsbury’s Laws of Englandith ed., Vol 49, para 368.
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This makes it difficult to say with certainty while word “under” is meant to refer to in
any physical sense.

The MCA definition is probably intended to coveretlseabed. Nevertheless, the
aforementioned lack of certainty could lead to ¢joes of who exercises jurisdiction
over the seabed within the CMCA. This is becauseMICAA amends s 30(1)(d)(ii) of
the RMA to provide that regional councils now hawesdiction over:

... the occupation of space in, and the extractiorsanfd, shingle, shell, or other
natural material from, the coastal marine areatht® extent that it is within the
common marine and coastal area.

If the seabed is not part of the CMCA then regiamalncils will not exercise jurisdiction
over such things as occupation of the seabed. émunthre, the definition of CMCA
excludes those parts of the MCA that are “specifreghold land”, or owned by the
Crown as a conservation area, national park orves&hat means s 30(1)(d)(ii) does not
provide regional councils with jurisdiction overcopation and extraction of natural
materials within parts of the CMA that are held Nhori, private or Crown title. It
appears that there is a lacuna under the RMA andMEbncerning the legislative body
that is responsible for ensuring that occupatiah extraction of natural materials in those
parts of the CMA are sustainably managed.

Statutory regime for the commons
Public property 22

Public property is property which is jointly ownég a whole community of individuals

or by a democratically elected government. In Commvemlth countries such as New
Zealand, such property is said to be owned by tlosv@. There are two types of Crown
title to real property or land. Imperium (soverdignterritorial or radical title) is the

Crown’s supreme legal and territorial authority oksd. Dominium (direct or beneficial

ownership) is the Crown’s absolute ownership oflf&iThe Crown’s absolute ownership
of land is generally attended by the expectatiat thdividuals can make use of public
property. This expectation is variously referredaga natural right, public servitude or
public right. These rights are not secured for magividual interest but for a public

interest. They may be described as protecting thblig interest in the use and
conservation of social resources.

It is important to note that radical title need metcessarily be attended by absolute or
beneficial ownership. In New Zealand land must bkl hin radical title before it can be
transferred into private title (fee simple title)M ori freehold land. Crown Land is land

2 This heading borrows extensively from a chaptethe author in the following book: Makgill, R., “Blic property

and private use rights: Exclusive occupation of ¢baestal marine area of New Zealand”, in Bosselm&nrand
Tava, V., (eds.)Water and Sustainability in Australasidlew Zealand Centre for Environmental Law Monograph
Series, Vol 3, 2011. Available at SSRN: http://sssm/abstract=1865008. See “IV. Public property ahe
foreshore and seabed”.

3 Boast, R.Foreshore and SeabgtlexisNexis 2005, at pp. 14 to 16.
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held by the Crown in full and beneficial ownersHas distinct from radical title¥’
Professor Phillip Joseph explains it in the follngivay?

The common law principles of land ownership weams$ferred to New Zealand upon
the extension of British rule in 1840. These inelddhe principles that the Crown
exercised the right of dominium (the Crown’s ulttmnar paramount ownership of the
land) and that all legally recognised estates il kvere derived from the Crown. As
the Crown claimed radical title to the land, it vihe owner of any parcel of land for
which no subject could show title under a Crownigt estate. Most land in New
Zealand has now been transferred to private ownaier the Torrens system of land
title registration.

It should be noted here that the above quote seenmaply an English common law
approach to Crown title that presumed ownershigs HBpproach sits awkwardly with
common law approaches to native title which disessthat idea that colonial land was
terra nullus (ie without an owner). Nevertheles® tistinction between dominion and
radical title helps to illustrate that ownershipaotountry is racially different from title to
the land. The former ownership can belong only tsosereign, the latter (title) to
anyone®® In the Ng ti Apa decision Elias CJ discussed a difference betweesdjction
and property at para [132] thus:

English law, consistently with much internationahgtice, has also long recognised
two different Crown interests in land areas, inolgdand below the sea, sometimes
referred to as imperium and dominium or in the wof a leading European
international lawyer of the mid 18th century a&ttipire” (or “Souverainété”) and “le
Domaine” (Vattel Droit des Geng1758) book 1, paras 204- 205). Lord Chief Justice
Hale in 1667 irDe Iure Marisch IV similarly distinguished between the Kingight

of jurisdiction or royalty and his right of proptyeor ownership in marine areas. That
right of ownership was however subject to the ipesf the common people of
England to fish in the sea and its creeks and antess the King or some subject had
gained a propriety exclusive of that common liberty

The idea that the foreshore and seabed can berhpid/ate title, or put to private use, is
not new. It would seem, however, that there has l@eongoing qualification from at
least antiquity that private use may not unreasignaistrict public use. The “Institutes of
Justinian”, a body of Roman law assembled in apprately 530 A.D., introduced
common property law in the interests of naturabuese preservation. This extended to
the public the protection of the air, rivers, sea seashores, which were unsuited for
private ownership and dedicated to the use of #reel publié¢’ In Roman law the
shore and the sea were “res commune®ganing they were owned by no one but their
use was common to all. While the use was publie, could build on the shore to the
extent that it did not interfere with a public uSeholars of legal history believe that the

2 Kalderimis, D. and Ferrere, M.R. ‘The marine am@stal area, [2011New Zealand Law Journdl16 at 117.
Kalderimis and Ferrere provide a simple explanatibthe three categories of land in New ZealandCfiewn land,
fee simple and Maori land); and Boast, Roreshore and Seabe@005) ch 2. Boast provides a more detailed
discussion on the basic categories of land in Nealahd.

% Joseph, P., “Property Rights of the Crown'Time Laws of New Zealand: Constitutional Laexis/Nexis, 2011),
ch (8) at para 180.

26 Joseph, PConstitutional and Administrative Law in New Zeala(ﬁ’d ed, 2007) ch 2 at 96.

27 Smith, P. and Sweeny, W., “The Public Trust Dioetrand Natural Law: Emanations within PenumbraQ06)
Boston College Environmental Affairs Law RevRav. Accessed from SSRN: http://ssrn.com/abstr&8+374 on
2 June 2009. See p 3.
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Roman concept of common property spread througltaubpe and was eventually
adopted by the medieval common law sysf&m.

Public rights over the foreshore and seabed amgresed at common law as the rights of
navigation and fishing’ Indeed, “the Crown owned all navigable waterwags &he
lands lying beneath them as trustee of a publit fiar the benefit of the peopl&”While
there was a presumption that the foreshore andedeladlonged to the Crown, it is an
oversimplification to say that all the foreshored aeabed belonged to the Crown and
could not be privately owned. It was in fact poksialbeit rare) for the Crown to grant a
freehold interest over the foreshore and seabeekebly transferring the Crown’s
dominiumor absolute ownership into private ownership. N#hadess, such grants were
subject to the public rights of navigation and ifigf©** Accordingly, the House of Lords
held inMalcolmson v O’De¥ that from the time of the Magna Carta the Crowd been
prevented from establishing exclusive fishing rggbly grant (dominium), and that the
public rights of fishery could only be overturnegidtatute (imperium).

Customary title

| do not propose to provide a detailed accountusta@mary (or native/aboriginal) title.
This is Professor Richard Boast's area of experglker than mine, and is thoroughly
covered in his preceding paper. It is, however,artant when considering notions of
public property (or Crown ownership) in the New Bea setting to understand the
relationship at common law between Crown title @adtomary title. The doctrine of
customary title was upheld by the New Zealand Goimrearliest years of settleménin

the seminal decision d&® v Symondghe Supreme Court had only a few years following
the signing of the treaty that “[t]he radical tité the Crown is a technical and notional
concept. It is not inconsistent with common lawoggation of native property.” (see v
Symondg$1847) NZPCC 387 at 390)

In New Zealand, the Treaty of Waitangi is seen@¥arring both imperium (the right to

government) and dominium (radical title) on the \i2mo However, art 2 of the Treaty

acknowledges that customary title (“the full exchesand undisturbed possession of
[M ori] Lands ...”) operates as a qualification on @rewn’s radical title**

Notwithstanding théR v Symondsdecision, there continued to be a general presompt

of Crown ownership over the foreshore and seabedasmsequence of sovereignty. The
Ministerial Panel explain in their review that tlusesumption was derived from English
common law®

At Common Law the Crown was, by prerogative righg presumptive owner of the
foreshore, the beds of tidal rivers, the seabed ewabstal waters. This was a
presumptive title only which could be displaced fyof of a Crown grant, or,

2 pound, R., Jurisprudence (1959) ch 30 at 150.

2 |bid., at p 192.

%0 Kleinsasser, Z., “Regulatory and Physical Takirgsl the Public Trust Doctrine” (2008oston College
Environmental Affairs Law Revie421 at pp 423-424.

31 Boast, supra note 58 at pp 37-38 and 40-41.

32 Malcolmson v O'De41863] 11 ALL ER 1155.

33 Erueti, Andrew., “Translating Maori customanydiinto a common law title”, [2003Jew Zealand Law Journal
421.

34 Joseph, PConstitutional and Administrative Law in New Zeale(B'd ed, 2007) ch 2 at 35.

%5 Durie, T.E., Boast, R. and O’'Regan, HReport of the Ministerial Review Panel: MinisteriBleview of the
Foreshore and Seabed Act 2002009) Vol 2: Appendices at 4.
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alternatively, by continuous occupation such th&rawn grant could be presumed.
The Crown did not have to prove its title: ratlithe onus of proof was cast on anyone
who sought to seek title to foreshore or seabed.

Elias CJ observed at para [25] of thg ti Apadecision that:

. the Crown continued to argue in litigation th#tyrough the acquisition of
sovereignty, all land in New Zealand became owned. it was the argument of the
Solicitor-General inn Re the Ninety-Mile Beaddt 403. According to the argument,
the Crown’s Treaty obligation to protect bfi customary rights of occupation was a
moral duty, not a legal one, discharged when thenv@rgranted title to the Mri
occupiers. Only then could the courts give effecatproperty right. Before Crown
grant no customary property rights could be recagphibecause to do so would be to
question the sovereign power ... All lands of theddglbelonged to the Crown, and
it was for the Crown under Letters Patent to gtarthe parties to the Treaty such
lands as the Crown had agreed to grant.

Accordingly, that was a tendency by Crown withinnNEealand to view the cession of
sovereignty as conferring both imperium (the rightgovern and radical title) and
dominium (absolute ownership) upon the Crown. Irtipalar, sovereignty was seen as
providing the basis for the application of the coommlaw presumption of Crown
ownership of the foreshore and seabed. Howevef aftthe Treaty acknowledges that
aboriginal title (“the full exclusive and undist@d possession of [Mri] Lands ...")
operates as a qualification on the Crown’s radtits.*® It is now accepted that the
concept of native title endures in New Zealandespect of customary title and rights to
land and resources not yet extinguished by legisiat

In Te Runanganui o Te lka Whenua Inc Society v Aye@GeneralCooke P stated at para
[23] to [24] the modern position as follows:

Aboriginal title is a compendious expression toarthe rights over land and water
enjoyed by indigenous or established inhabitants abuntry up to the time of its
conclusion. On the acquisition of the territory, ettter by settlement, cession or
annexation, the colonising power acquires a radicalinderlying title which goes
with sovereignty. Where the colonising power hasrbiie United Kingdom, that title
vests in the Crown. But, at least in the absenapetial circumstances displacing the
principle, the radical title is subject to the eixig native rights. They are usually,
although not invariably, communal or collectivehlis been authoritatively said that
they cannot be extinguished (at least in times excp) otherwise than by the free
consent of the native occupiers, and then onlyhéGrown and in strict compliance
with the provisions of any relevant statutes.

Likewise, in Ng ti Apa the Court of Appeal affirmed that the Crown’s i title
acquired on cession of sovereignty (imperium) wagest to the pre-existing rights of
M ori. Sovereignty should not be conflated with absolownership (dominium) and the
Crown’s radical title was qualified by Mri property interests even if they did not accord
with traditional notions of property la®.The court overruled its earlier decisionlinre
the Ninety-Mile Beachnd found that the Mbri Land Court had jurisdiction to investigate
customary title over the foreshore and seabed.othsty rights to the foreshore and
seabed were recognised from the outset of the goldime onus of proof of

36 Joseph, P Constitutional and Administrative Law in New Zeala(ﬁﬂ’ ed), Brookers 2007, at p 35. Salmond, J.,
Jurisprudencg6th ed), Sweet & Maxwell 1920, at p 495.
7 Joseph, supra note 65 at pp 93-94.
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extinguishment lay on the Crown to show that it lexercised its sovereign authority
with a “clear and plain intention” of extinguishitigje to the foreshore and seabed.

The In re the Ninety-Mile Beacklecision was wrong for two reasons. First, itttaci
endorsed the view that Mri property rights had no existence in law untiheerted into
Crown-derived estates. Secondly, it erred in assgrttiat

the granting of Crown-derived titles under sucoessand statues had extinguished
customary rights to the foreshore. When land abthnee high water mark was
freeholded, the adjacent foreshore was deemed@lsave been investigated. If the
foreshore was not made part of the freehold tiley customary title to it was
considered extinguished. This finding failed thguieement of a “clear and plain
intention” for extinguishment of Mori title.*®

Professor Boast states that the real significafdégoti Apa is that the Court of Appeal
determined that a very large area of land, comgosine foreshore and seabed, long
assumed to belong to the Crown in dominium wasastl potentially Mori customary
land and capable of being Wi freehold land® Immediately following the release of the
Court’s decision, the government moved quickly na@unce that public rights of access
to the seabed and foreshore were not going to bemmised® Most New Zealanders
are familiar with the subsequent introduction ¢f #5A. Key sections of the FSA for the
purposes of this paper included:

Section 13(1) which vests “the full and benefiaalnership of the public foreshore
and seabed” in the Crown “so that the public fooeshand seabed is held by the
Crown as its absolute property”;

Section 7(2) which provides that “[e]very naturatson has access rights in, on, over,
or across the public foreshore and seabed”; and

Section 8(1) which provides that “[e]very persors l@ghts of navigation within the
foreshore and seabed”.

The use of the term “public property” in connecttonthe foreshore and seabed in New
Zealand remained politically if not legally contienis. What was clear, however, was that
the FSA vested both imperium (radical title) andnttmum (absolute ownership) over the
foreshore and seabed in the Crown. In particukee, @rown was vested with “full and
beneficial ownership” of the foreshore and seabdte FSA did not simply put the
foreshore and seabed into radical title from whachrant of fee simple could be made.
Rather it effectively rendered the foreshore arabed Crown Land and extinguished any
possibility of customary title.

The Review Panel observed in its report that & fsindamental tenet of customary title
under the common law that any statutory provisiwat extinguishes the same is “clear
and plain”. In other words, there is a legal pregtiom against extinguishment. There
could be no doubt that s 13 of the FSA was spetijiclesigned to meet that tét:

The statutory language is both clear and explspecially the reference to vesting
the land in the Crown “as its absolute propertydcin 13 needs also to be read
alongside sections 3 and 4 of the Act. Section di@es that the Act gives effect to

38 Joseph, PConstitutional and Administrative Law in New Zeale(B'd ed, 2007) ch 3 at 99.

%% Boast, R.Foreshore and Seabg(P005) ch 8 at 79.

40 Boast, R.Foreshore and Seabg(P005) ch 8 at 85.

4 Durie, T.E., Boast, R. and O’'Regan, HReport of the Ministerial Review Panel: MinisteriBleview of the
Foreshore and Seabed Act 2002009) Vol 1 at 154.
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the object of the Act (as stated in section 3) Wysting the full legal and beneficial
ownership of the public foreshore and seabed irCiiosvn”.

Interestingly, the Ministerial Panel while recomrdery that the FSA should be repealed,
and new interim legislation enacted, considered kbgal title should be held by the

Crown in trust for those later determined as hatiggright to title. It is worth noting that

Panel’'s preferred outcome involved recognition @anovision for both customary and

public interests in the foreshore and sedfed.

No ownership

One of my learned friends from Crown Law recendlidd4o me that “Crown ownership is
a vestige of a feudal past far removed from théities of contemporary New Zealand.
Times have changed. Parliament has legislatedpygst it and move on.” The latter is
probably sage advice to anyone with a tendencybsess about things. That said, most
lawyer's | have talked to have reacted to the mowd “no ownership” with a certain
degree of unease. After all, it is at the verytlessested.

No ownership represents the government’s attemphdee away from the polarising
issue of ownershif® Ownership of the foreshore and seabed was indetfte deart of
the review process. The governments preferred optias identified as one of public
domain, as this “approach was considered as a Wwpyowiding the same certainty as to
roles and responsibilities in the foreshore andbegawithout using the blunt (and
potentially divisive) tool of ownershig” Despite a plethora of Cabinet documents and
advisory papers extolling the virtues of the no evship approach as ategant solution
there is very little publicly available detail sounding how this new approach might
work.

The idea of a shared marine space is predicatedamgnising the range of interests and
values that different parts of the community haveelation to the foreshore and seabed.
These included both the belief of a national “bight” to access and enjoy the foreshore
and seabed, and the special relationship obrMwith the foreshore and seabed as
expressed through tikanga, whakapapa and ffana.

42 Durie, T.E., Boast, R. and O’'Regan, HReport of the Ministerial Review Panel: MinisteriReview of the

Foreshore and Seabed Act 2002009) Vol 1 at 154.

Office of Attorney-General, Cabinet Committee ofit&lagi NegotiationsReview of the Foreshore and Seabed Act
2004: Report back on public consultation procesd proposals for a new regimdune 2010 at 14. Released under
the Official Information Act 1982.

Office of Attorney-General, Cabinet Committee ofit&lagi NegotiationsReview of the Foreshore and Seabed Act
2004: Report back on public consultation procesd proposals for a new regimdune 2010 at 20. Released under
the Official Information Act 1982.

Office of Attorney-General, Cabinet Committee ofit4lagi NegotiationsReview of the Foreshore and Seabed Act
2004: A Shared Marine Spadeecember 2009 at 3. Released under the Officfaiimation Act 1982
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Reproduced with the kind permission of Michael Mudim

Section 31(1), as discussed above, vested the widhe public foreshore and seabed in
the Crown. This situation is reversed under s 1thef MCAA. The Crown and local
authorities are divested of title to the CMCA. TORICA is instead is accorded a “special
status” No one can own or hold title to any part of the CM®rofessor Boast indicates
in his preceding paper that that the “special stanfithe CMCA is sui generi®,insofar
as it is defined by the statute itself.

Section 11 is indeed a remarkable departure fronrcommon law heritage whereby the
Crown effectively held both sovereign title (imperi) and beneficial title (dominion) to
public land as trustee of a public trust for theddé of the people. It creates a whole new
category of land that has never existed beforeaddition to the existing categories of
land (including Crown land, fee simple land andavi land) there has now been added a
fourth category known as the CMCA.

Some commentators have suggested that the CMC&ally just Crown land by another
name®’

While the Act removes Crown ownership of the CMGstill provides the Crown

with the full range of rights necessary to manaug r@gulate activities in the CMCA.

The change in “ownership” is therefore more symbdhan substantive as the

“bundle of rights” retained by the Crown is simitarthat which it previously held as
owner of the public foreshore and seabed undefdheshore and Seabed Act 2004.

The CMCA is not subject to the Land Act 1948, ais ihot owned by the Crown or any
one else. However, this was also the case undefF$i#e Because the Crown does not
own the CMCA in dominion it cannot alienate the CM®8y granting it to a third party.
However, the foreshore and seabed could only leaatied by the Crown under the FSA
through a special act of parliament. There areinovlag provisions under the MCAA.

46 A Latin expression, literally meaning its own kind/genusr unique in its characteristics.
47" Nolan, D.,Implications of the Marine & Coastal Area (Takutab&ha) Act 2011 Coastlines: spatial planning for
land and sea, Environmental Defence Society Conder2A11, 1 and 2 June 2011, Auckland, New Zeakntl,
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Nevertheless, if parliament wishes to enact spdegitlation to alienate the CMCA, it
can do so at any time.

Furthermore, the MCAA includes mechanism which ssgdand can be moved from the
CMCA back into Crown land (dominium). In particular 12 provides that conservation
areas, national parks and various categories efves do not form part of the CMCA.
Rather, these areas have the status of Crown #nthe definition of CMCA excludes
areas of land owned by the Crown under the ConservAct 1987, National Parks Act
1980 and Reserves Act 1977 (s 9 of the MCAA).

It is interesting to note in passing, that the Atey-General reported to Cabinet during
the preparation of the Bill that “Crown Law advideéat a non-ownership regime would
not preclude the operation of property rights oe Subsequent creation of property
rights”.*® This advice accords with a more general view lehaxpressed elsewhere that
there appears to be an increasing trend for thsrigopnferred through property and under
statute to become blurréd.In my opinion, this merely reflects the fact tHatv is
evolving to manage the interface between privat@ public use of natural resources
traditionally regarded (at least in a western caitas forming part of the commons.

Added to this mix, in a New Zealand setting, is tleed to balance cultural expectations
about the use of those resources. Guaranteed @duéss combined with recognition of
customary rights over the CMCA is a logical stepam evolving legal approach to the

commons. In this context it is my view that CMCApresents a step away from

traditional notions of Crown land. That said, | atso of the view that from the Crown’s

perspective it will very much be business as udtiaémains to be seen whether this will
also be the experience of the general public. Wieat¢he case, it seems likely that
landscape is set to move for tangata whenua thréhghecognition of customary rights

over the CMCA.

Freedom of navigation and fishing

The issue of public access to the foreshore anesleaas particular contentious during
progress of the MCAA through Parliament. Many espesl concerns that public access
might be excluded or charged for by &i who gained customary title to the CMCA.
Section 26 provides for the rights of individuadsaiccess and engage in recreation in the
CMCA without charge. These rights are subject tpwarhi tapu conditions that might be
set out in a CMT order or agreement pursuant #8sand 79 of the MCAA.

Navigation rights to the entire MCA are protectedtler s 27. Rights of navigation are
also subject to vhi tapu protection conditions. There is potentalights of access and
recreation to be confused with navigation rightsragigation, recreation and access are
undefined. Recreation and access rights are cahtimehe CMCA, whereas navigation
rights extend throughout the MCA. The differencéasen a ship temporarily moored to
load/unload passengers for recreational activifeesess right) and a ship temporarily

48 Office of Attorney-General, Cabinet Committee ofit&ilagi NegotiationsReview of the Foreshore and Seabed Act

2004: Proposals for Public Discussion Documediarch 2010 at 7. Released under the Official imiation Act
1982

Makgill, R., ‘Public property and private use righExclusive occupation of the coastal marine arEdNew
Zealand’, (June 14, 2011), in Bosselmann, K. andaT&v, (eds.)Water and Sustainability in AustralasiBlew
Zealand Centre for Environmental Law Monograph Serievol 3, 2011. Available at SSRN:
http://ssrn.com/abstract=1865008. See “VII. Theureadf private use rights in the coastal marin@’are
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moored to load/unload cargo, crew, equipment arsdgaers (navigation right) may be
difficult to distinguish.

Fishing rights are preserved under s 28. Sectid@)7®rovides that while whi tapu
conditions may affect the exercise of fishing rgglthey must not do so to the extent that
such conditions prevent fishers from taking thewful entittement under fisheries
legislation.

The right of public access to the coastal marine ar  ea™

| start here by re-acknowledging that the CourAppeal rejected Sir Geoffrey Palmer’s
argument inNg ti Apathat s 6(d) provided a statutory basis for extisiging customary
title. It is not my intention to re-run that argumbe Rather, | intend to traverse the
importance accorded to public access to the foreshod seabed under the RMA. |
consider that the RMA'’s provision for public accessa matter of national importance
under s 6(d) is a modern codification of the Eusspéradition (legal and cultural) of
treating the foreshore and seabed as common pyopéit tradition, as discussed above,
is evident in the Roman law principle of “res commas’, Hugo Grotius’ freedom of the
seas and the common law rights of navigation astdrfg.

As discussed above, it has been observed thaetime under the MCAA for codifying
customary rights has been necessarily creativenylwiew this was also the case with the
codification of public access under the RMA, andrenecently under the MCAA. The
European cultural tradition of regarding the fomghand seabed as common property
remains evident. The way in which it is expressedugh law has changed over time. For
example, we no longer have the same degree freed@yed by Roman citizens to place
structures within the foreshore or seabed. Todagsaurce consent is required, as the
foreshore or seabed is no longer viewed as inexibéeisindeed, resource consent is
required (at least in part) to ensure that thetsigih others to access and use the foreshore
and seabed are not adversely affected.

The foreshore and seabed is defined under the RMAha coastal marine area. The
sustainable management of the use of the coastalerarea under the RMA is guided by
the principle of public acces$,and a general prohibition on (amongst other thinge
and occupation unless expressly allowed in a ptarsource consent.Section 6(d) of
the RMA provides for “[t]he maintenance and enhameet of public access to and along
the coastal marine area” as a matter of nationpbrtance. Marine farming case law has
made it clear that public access is not limitedthte shoreline, it also extends to the
public’s access and use of the 3&&he Court has gone so far as to say that any
development which prevents free public accessdatastal marine area “amounts to an
alienation of that public space and must be balhnegainst other relevant
considerations™

%0 This heading borrows extensively from a chaptethe author in the following book: Makgill, R., “Blic property

and private use rights: Exclusive occupation of ¢baestal marine area of New Zealand”, in Bosselm&nrand
Tava, V., (eds.)Water and Sustainability in Australasilew Zealand Centre for Environmental Law Monograph
Series, Vol 3, 2011. Available at SSRN: http://sssm/abstract=1865008. See “V. The right of pubticess to the
coastal marine area”.

51 Section 6(d) RMA.

52 Sections 12(1) and (2) RMA.

% sanford (South island) Ltd v Southland Regional €du@ 106/02 (EC).

% Thomas v Marlborough District CoungllV 16/95 at 17 (PT).
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In the decisionin Tandem Marine Enhancement v Waikato Regional n€ibuan
application for resource consent to control acte$s6 ha of water column (and charge a
licence fee to dive on a ship wreck) was considared matter of degree to be significant
given that it would restrict “freedom of passagel @mjoyment of the public at largg”
The Court agreed with opposing counsel’'s view ttheg application represented an
important departure from marine farming cases whigggoublic may still gain access for
fishing and other purposes without interfering witik activity itself®

A pragmatic approach seems to be applied to pw@deess where it comes to working
ports and it is accepted practice not to requirglipiaccess along wharves where ships
are to berth or cargo is to be loaded or unlodd&bme commentators have observed
that the need for security of private property bagn seen as a pragmatic reason for
restricting public access. In support of this vign@y observe that most marinas and piers
have security cards and are kept closed duringioenburs’® However, it is important to
note that the Courts have been careful to ensatethlere is alternative public access to
the coastal marine area where access is exclided.

It would seem that there is a presumption in favafysublic access to the coastal marine
area under the RMA. The Environment Court suppottad view in Re Auckland
Regional Councjf® where it held that there is a general threadistpmt s 6(d) and
culminating with s 122(5) (which provides no coagtarmit should be regarded as
conferring occupation to the exclusion of othessks of persons) that requires “a council
to actively address its mind — not to whether publkicess should be permitted — but to
whether it should be excluded.

The RMA generally has a neo-liberal approach to uke of private property, which
enables activities that promote people’s well-bewigle creating an obligation to deal
with the adverse effects on the environment of ¢hastivities. In keeping with this
approach the RMA allows landowners to use theit peaperty as they wish unless
prevented by a rule in a pl&hin the coastal marine area, however, the approéthe
RMA is decidedly more “command and control” in natuCrown ownership and
common property, as discussed, does not alwaysositfortably alongside ideas of
private ownership.

Section 12 of the RMA addresses this dichotomy egegally prohibiting all use and
occupation of the coastal marine area unless peanity a rule in a regional coastal plan
or a coastal permft In Golden Bay Marine Farmers v Tasman District Coufidihe
Environment Court held that the prohibition empkeasithe significance of the coastal

5 In Tandem Marine Enhancement v Waikato Regional €iuk 58/00 at 12 (EC).

%6 |n Tandem Marine Enhancement v Waikato Regional €ibuk 58/00 at 10 and 13 (EC).

57 Nolan, D. and Kirman, C., “The Coastal EnvironmentEnvironmental and Resource Management L@W ed,
2005) ch 5 at 325.

Nolan, D. and Kirman, C., “The Coastal EnvironmentEnvironmental and Resource Management L@W ed,
2005) ch 5 at 326.

% P W Investments v Auckland Regional Coyrcir9/05 at 8 (EC).

0 Re Auckland Regional Counci 109/00 (EC).

1 Re Auckland Regional Counch 109/00 at 9 (EC).

62 Section 9 RMA.

83 Sections 12(1) and (2) RMA.

®  Golden Bay Marine Farmers v Tasman District Couriil42/2001 (EC).
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marine area to the environment and people of Nealadel, and “provides a statutory
presumption against wholesale use and developrfient”.

Recognition of customary rights and title
Different kinds of property rights and regulatory r ights

Professor Joseph makes the point that the contenistomary title is “fact specific”, and
that evidence must be led of the customary useaditional lands and waters. The
evidence may establish customary uses that arerugtudiry (denoting rights of
occupancy or use), or proprietary (denoting rigitalogous to ownership and exclusive
possession)

Given the usufruct nature of customary uses angtbprietary nature of other forms of
customary interest it is of little surprise thae thICAA makes provision for Protected
Customary Rights (“PCR”) and Customary Marine TRIEMT”). PCR are generally

defined under s 9 of the MCAA as meaning “an atgjvuse or practice”. CMT is

likewise generally defined as meaning “customatgrigsts”. Interestingly the Attorney-
General went to some length to explain to cabimett {CMT does not amount to
ownership®’ In particular, the Attorney-General contended IsET

does not amount to an interest in real property emadd not be leased, licensed,
mortgaged or alienated because title would corsittly of the new rights and

powers conferred in this new regime. The new rigind powers that are awarded
could however be delegated or transferred in aeeme with tikanga. Customary title
would allow for commercial benefits and for custoyntitle holders to develop and

benefit from the title area within the confinestioé existing legislative framewofR.

It is interesting to note here that despite theorkity-General's contention during the
passage of the bill that CMT customary rights wotiddt amount an interest in real
property” there does not appear at a cursory glamdee any statutory restriction under
the MCAA against recognising a CMT as real or peasg@roperty similar to that found
under s 122(1) of the RMA. This is of interest ight of other comments made by the
Attorney-General to the effect that recognition ©@MT “link a bundle of rightsto
ownership rights with management in a way that ¢du¢ considered more consistent
with the traditional Mori relationship with the foreshore and seabed tt@mventional
notions of ownership®®

As discussed below, statutory attempts to cleadirdjuish between property rights or
interests in property and statutory rights thatveyrrights in respect of resources have not
been entirely successful. The courts have, on deruwf occasions, taken the view that if

%  Golden Bay Marine Farmers v Tasman District Counail42/2001 at 47 (EC).

66 Joseph, PConstitutional and Administrative Law in New Zeale(B'd ed, 2007) ch 2 at 94.

57 Office of Attorney-General, Cabinet Committee ofit&lagi NegotiationsReview of the Foreshore and Seabed Act
2004: Report back on public consultation process proposals for a new regimdune 2010 at 39. Released under
the Official Information Act 1982.

Office of Attorney-General, Cabinet Committee ofit&fagi NegotiationsReview of the Foreshore and Seabed Act
2004: Report back on public consultation process proposals for a new regimdune 2010 at 56. Released under
the Official Information Act 1982.

Office of Attorney-General, Cabinet Committee ofit&fagi NegotiationsReview of the Foreshore and Seabed Act
2004: Report back on public consultation process proposals for a new regimdune 2010 at 21. Released under
the Official Information Act 1982.
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a statutory right looks like a property right amelt like a property right it can in certain
circumstances be treated as a property fight.

Protected Customary Rights (PCR)

PCRs are a form of use right. In simple terms PGRwey upon the holder a right to use
resources located in a particular area. The “righise” is the right to enjoy the benefits
of real property or personal property, whetheratwaer of the right has ownership of title
or not.

Where there is no ownership of title the right seus called a usufruct. Usufructs are
defined as a “right to use and enjoy the fruitanbther's property for a period without
damaging or diminishing it” Usufructuary rights can be recognised and protelyed
range of legal methods, including licences, easésmamd “profits a prendre” (“rights to
take”). Some of these methods, such as easemeatse@strable property rights under
the Land Transfer Act 1952.

PCRs are unlikely to form a registrable interesither, they are a statutory right more
akin to a resource consent granted pursuant todf f2 RMA. Nevertheless, | consider
that PCRs do create an interest in property andhinfiggrly be described generically as a
property right. | have argued elsewhere that thpzses of the RMA that confer rights to
use natural resources, do in fact confer a formproperty right over those resources. For
example, when resources consents that confer mgluisastal occupation under the RMA
are broken down into their component parts it ipaapnt that they include rights to
exclude, possess, use and transfer. Furthermapiteléhe fact that s 122(1) of the RMA
provides that a “resource consent is neither reapersonal property” consent holders are
able to take actions to protect those rights updgperty related headings such as trespass
and non-derogation of entitleméefit.

PCRs can be obtained by either Court order or aggae PCRs do not include fishing
and commercial aquaculture activities, or actigitielating to wildlife and marine
mammals under the Wildlife Act 1953 or Marine Mantgn#rotection Act 1978.
Activities based on spiritual or cultural assodas are also excluded, unless manifested
by a physical activity or resource use (s 51(2)(e))

0 Makgill, R., “Public property and private use righExclusive occupation of the coastal marine are&ew

Zealand”, (June 14, 2011), in Bosselmann, K. andaT&v, (eds.)Water and Sustainability in Australasiblew
Zealand Centre for Environmental Law Monograph Serievol 3, 2011. Available at SSRN:
http://ssrn.com/abstract=1865008. See “VII. Theureadf private use rights in the coastal marin@’are
"L Blacks Law Dictionary8™ ed, 2007) at 1580.
2 Durie, T.E., Boast, R. and O’'Regan, HReport of the Ministerial Review Panel: MinisteriReview of the
Foreshore and Seabed Act 2002009) Vol 1 at 17.
Makgill, R., “Public property and private use righExclusive occupation of the coastal marine ak&ew
Zealand”, (June 14, 2011), in Bosselmann, K. andaT&v, (eds.)Water and Sustainability in Australasiblew
Zealand Centre for Environmental Law Monograph Serievol 3, 2011. Available at SSRN:
http://ssrn.com/abstract=1865008. See “VII. Theureadf private use rights in the coastal marin@’are
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Customary Marine Title (CMT) "

The MCAA makes provision for the recognition of CMat has not been extinguished.
This may be recognised through either a “recogmiigreement” with the Crown, which
can only be brought into effect by an Act of Pamemnt, or through a “recognition order”
made by the High Court. The criteria for recogmted CMT are set out in s 58.

Section 58(1) provides that CMT exists in a spedifarea of the CMCA if the applicant
group:

(@) holds the specified area in accordance tidnga and

(b) has, in relation to the specified area, -

(i)  exclusively used and occupigdirom 1840 to the present day without
substantial interruptionor

(i) received it, at any time after 1840, throughcustomary transfer [in
accordance with tikanga...]...”

[Emphasis added]

Tikanga is defined under the MCAA as “bti customary values and practices” (s 9). The
terms “exclusively used and occupied” and “substhiriterruption” are not defined.

This test is the crux of much of the political deba how extensive might such title be
and what might be the implications? A key distiontbetween the MCAA and the FSA is
that the FSA required “the group had continuous ta contiguous land” (s 32(2)(b)) for
exclusive use and occupancy to be proven. The M@&akens this test substantially.
The ownership of land abutting all or part of theaafor which CMT is sought is a matter
that may be taken into account. Furthermore, thHmitlen of “abutting” makes it clear
the land does not have to be contiguous (s 59(4)).

The new test lends considerably from the decisibthe Supreme Court of Canada in
Delgamuukw v British Columbifl997] 3 S.C.R. 1010. In that decisitime Supreme
Court made the following findings:

(& Occupation:

... the fact that the nature of occupation has geédrnwould not ordinarily
preclude a claim for aboriginal title, as long asswbstantial connection
between the people and the land is maintaineda (pa4)

(b)  Exclusive use and occupation:

The requirement for exclusivity flows from the dfion of aboriginal title
itself, because | have defined aboriginal titlegerms of the right to exclusive
use and occupation of land. Exclusivity, as an eispieaboriginal title, vests in
the aboriginal community which holds the ability @égclude others from the
lands held pursuant to that title. The proof détinust, in this respect, mirror
the content of the right.

However, as the common law concept of possessicst beisensitive to the
realities of aboriginal society, so must the comagxclusivity. Exclusivity is
a common law principle derived from the notion eé fsimple ownership and

" This heading borrows extensively from an artiojethe author and Dr Hamish Rennie in the followjogrnal:
Makagill, R. and Rennie, H., “The Marine and CoastedadAct 2011”, [2011] ApriResource Management Journal
lat4tos.
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should be imported into the concept of aborigiitéé twith caution. As such,
the test required to establish exclusive occupatimst take into account the
context of the aboriginal society at the time ofeseignty. For example, it is
important to note that exclusive occupation cardémonstrated even if other
aboriginal groups were present, or frequented thiened lands. Under those
circumstances, exclusivity would be demonstrated “thye intention and
capacity to retain exclusive control”... (paras 158 456)

(c) Interruption:

| agree that there is no need to establish an kehrchain of continuity and
that interruptions in occupancy or use do not nesrdly preclude a finding of
“title”. | would go further, however, and suggebat the presence of two or
more aboriginal groups in a territory may also hamempact on continuity of
use. For instance, one aboriginal group may hawedeats possession to
subsequent occupants or merged its territory witt bf another aboriginal
society. As well, the occupancy of one aborigiradisty may be connected to
the occupancy of another society by conquest orhange. In these
circumstances, continuity of use and occupatioterekng back to the relevant
time, may very well be established. (para 198)

If New Zealand courts decide to adopt the apprdakbn by the Supreme Court in the
Delgamuukwdecision, it is likely that “exclusive use and opgation” would be
demonstrated by a “substantial connection” betwiéenpeople and the land, together
with both the intention and capacity to retain escle control notwithstanding the
presence of another tribe. This may include persdatisout a tribal affiliation (s 59(3)).
Moreover, s 59(3) states that the use of a spdc#rea for fishing or navigation by non-
applicants does not of itself preclude the apptiggoup from establishing CMT exists.

Furthermore, “substantial interruption” is likelp tbe treated as a fairly strong test
requiring something more than the cession of psgsesrom one group to another.
Indeed, the MCAA envisages transfers in accordamitle tikanga from one group to

another and continues the FSA provision for a lmgdopinion to be sought from the
M ori Appellate Court as to whether tikanga has Hekowed (s 99).

The Delgamuukw decision does not discount the possibility of sHaexclusive
occupation. In particular, the Supreme Court obegthat:

The meaning of shared exclusivity is well-knownthk® common law. Exclusive

possession is the right to exclude others. Shaxelll®ve possession is the right to
exclude others except those with whom possessishdsed. There clearly may be
cases in which two aboriginal nations lived on atipalar piece of land and

recognized each other’s entitlement to that larichbbody else’s. (para 158)

The provisions under the MCAA for recognition of TNAre not as restrictive as the tests
that were provided for under the FSA. It is possitblat significantly greater areas of the
CMCA will have CMT recognized under the MCAA thahet equivalent territorial
customary right formerly available under the FSAsIlimportant therefore to understand
the nature of the rights and the degree to whielg thight constrain others.
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Implications for resource management decision makin g
PCR exemption from ss 9 to 17 RMA

Section 52(1) provides that a PCR may be exeraiselr a protected customary rights
order or an agreement “without a resource conslasipite any prohibition, restriction or
imposition that would otherwise apply in or undes %2 to 17 of the Resource
Management Act 1991".

This means inter alia that regional councils aré algle to exercise their abatement,
enforcement or prosecution powers under the RMAgid®l councils cannot, for
example, take enforcement action in the eventtti@iexercise of a customary right has
an adverse effect on the environment under s 1ffeoRMA.

Rather, the Minister of Conservation is empowereden s 56 to impose controls on the
exercise of the customary right if it is likely tkmve a significant adverse effect on the
environment. Section 56 is a major watering dowmegiional council powers in respect
of compliance and enforcement under the RMA. Funtioee, it enables an increase in the
scale of adverse effects than would otherwise baitted under the RMA.

Section 56 has the potential to enable activitied &re inconsistent with the legislative
regime under the RMA. In particular, activities ttlail “to recognise and provide for”
matters of national importance listed under s &ooachieve the purpose of sustainable
management under s 5 of the RMA. Notably one ofphiposes of the MCAA is “to
ensure the protection of the legitimate interes$talloNew Zealanders in the marine and
coastal area of New Zealand” (s 4(1)(a)). It iscmwable that this section might be
resorted to in the case that a PCR has a more iiiaor adverse effect on the
environment that does not amount to a significaivieese effect. However, the rules of
statutory interpretation likely mean that the sfieevording of s 56 overrides the general
wording of s 4.

Reproduced with the kind permission of Tom Scott
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CMT RMA permission rights

Recognition of CMT may significantly impact on neyplications for coastal permits
other than for renewal of existing permits or ughts. Resource consents for activities
within CMT areas will require an “RMA permissiorght” from the CMT group (s 66).
The group has complete discretion as to whethgranot the right. However, once granted
a permission right cannot be revoked. In grantipg@nission the group must specify the
activity permitted, “the applicant who is to have tbenefit of the permission” and the
duration of the permission. The permission doeshagt to be for the same period as the
consent, and there do not appear to be any progidar transfer of a permission once
granted. This could pose significant difficultiesd consent holder seeking to transfer a
resource consent to another person. Applicantsatagxercise a resource consent until
they have obtained a permission right. The CMT grieas 40 working days within which
to grant or decline the application. If there hasrbno decision within that timeframe the
permission is deemed to have been granted forutegidn of the consent (s 67).

CMT planning documents — implications for regional planning documents

Among the rights conferred under s 62 for CMT arnsathe right to create a planning
document (s 62(1)(g)). Planning documents couldehagnificant ramifications for the
preparation and contents of regional planning dasusiunder the RMA. No right of
objection under a public process, or appeal rigihtthe Environment Court, apply to the
preparation of planning documents.

Section 85(2) of the MCAA provides that a planndacument can only make provision
for issues, objectives and policies. Rule-makingherefore retained as the preserve of
regional councils. The objectives and policies tbat be provided for under s 85(3)
include those that relate to (a) sustainable manage of the CMT area, and (b)
protection of cultural identity and historic heg&of the group. Sections 85(3)(a) and (b),
on the face of it, appear to indicate that planrdoguments principally are intended to
address matters of sustainable management or @udtind heritage value.

However, the use of the words “may include” in $335ndicates that the matters under
paragraphs (a) and (b) are not definitive and thate are other matters that might be
addressed in a planning document. This may be pppte insofar as a planning
document is intended to be taken into accountgarceed by agencies subject to different
legislation to the RMA (ie ss 88 to 91 of the MCAAhe breadth of the word “include”
under s 85(3) of the MCAA, however, lends itselfth@ possibility that CMT groups
could set out objectives and policies in their plag documents on a range of matters
that extend beyond those commonly understood as ohsustainable management or
cultural and heritage concern. It is not inconcelgathat a planning document could
make provision for a more liberal set of objectia®l policies governing the use and
development of resources in a CMT area than thosadf in the applicable regional
planning documents.

Regional councils must in turn initiate a processdetermine whether to alter their
regional documents (regional policy statements plaehs) in order to “recognise and
provide for” any matters in the planning documestévant to the CMT area, if and to the
extent that it would achieve the purpose of the R{A3(6)). In making a determination
a regional council must consider the extent to Wwhadterations must be made to its
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regional documents to “recognise and provide fer itiatters” in a planning document
relevant to the CMT. This is a weighty requirement.

The “recognise and provide for” duty is set out emd 6 of the RMA. This requires
decision makers with functions and powers underRMA to “recognise and provide
for” seven matters of national importance listedemss 6(a) to (g). The High Court has
found that the duty to “recognise and provide foratters subject to the duty creates a
significant priority for those matters. They caniha merely an equal part of a general
balancing exercis€,

Discussing the weight to be applied to “recognisd provide for” the High Court has
held that*®

When Parliament intended that actpedvisionbe made for a factor, Parliament said
s0. One does not “provide for” a factor by consitgiand then discarding it.

The duty requires regional councils to do sometimage than “have regard to” or “take
into account”. It is a strong phrase and requinesdecision maker to take actifiThere
are two steps in the process of applying this dlie first step involves recognising that
a matt%r is pertinent. The second step entailsigakction to make provision for that
matter.

In my view the duty to “recognise and provide fo€guires provision to be made for
planning document matters under RMA planning docusmeHowever, all planning
document matters will be subordinate to, and mestesthe purpose of, promoting
sustainable management under the RM&ection 5 requires a balancing exercise to be
undertaken between any competing values. In péatica 5 involves an overall broad
judgment of whether a proposal will promote thet@nsible management of natural and
physical resources. That approach recogniseshib@®MA has a single purpose and such
a judgment allows for comparison of conflicting saterations and the scale or degree of
them and their relative significance or proportiorthe final outcomé&°

To that end, planning document matters will onlyaiée to be given expression under a
regional document to the extent that they achiesgtagnable management under s 5 of the
RMA. Important in any such deliberation will be thelative weight accorded to the
values under consideration. It is important in thespect not to construe the duty to
“recognise and provide for” as necessarily impgrtannational importance value to the
matters set out in the planning document. Therothing under the MCAA to suggest
that matters set out a planning document will nesély be of national importance. It

s Bleakley v Environmental Risk Management Authd#i601] 3 NZLR 213 at 235 (HC). The High Court's finds
were made in respect of the use of “recognise andqge for” under the Hazardous Substances and Qganisms
Act 1996. | consider that the High Court’s reasonapmplies to the RMA. This is supported by the Plagni
Tribunal's decision irHarrison v Tasman District CouncjlLl994] NZRMA 193 where Judge Treadwell observed
that

“we derive some assistance from the decision of2thert of Appeal irEDS v Mangonui Countf{1989) 3 NZLR 257 (CA) as
giving some support for the proposition that s 6strie given due emphasis and cannot be just arl pgtteof a general
balancing exercise”.
Indeed it would seem the High Court's findings wdegived from the earlier decision of the Planningdnal in
respect of s 6 of the RMA.

8 Bleakley v Environmental Risk Management Auth¢#ie01] 3 NZLR 213 at 235 (HC).

7 EDS v Mangonui Count{1989] 3 NZLR 257 at 272 (CA).

® Haddon v Auckland Regional Counfif94] 1 NZRMA 49 at 58 (PT).

®  NZ Rail Ltd v Marlborough DG1994] NZRMA 70 (HC).

8  NZ Rail Ltd v Marlborough DG1994] NZRMA 70 (HC).
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may be that certain planning document matters amabonal importance. The proper
place to consider whether this is the case is usslé(a) to (g) of the RMA.

Nevertheless, it is questionable whether such wesjould be placed on a planning
document that has not been subject to the publitcgmation procedures of the RMA.

The requirement to make provision for planning doeats contrasts with the

requirement for regional councils and territoriatreorities to simply “take into account”

planning documents recognised by iwi authoritiesleunss 61(2A)(a), 66(2A)(a) and
74(2A) of the RMA. The duty to “take into accoum”weaker than the duty to “recognise
and provide for” under s 6 of the RMA. The High @chas observed thit:

... the obligation to “take into account” ... was natended to be higher than an
obligation to consider the factor concerned in ¢barse of making a decision — to
weigh it up along with other factors — with the lapito give it, considerable,
moderate, little, or no weight at all as in the endall the circumstances seemed
appropriate.

Bearing the High Court’s observations in mind, thay to “take into account” requires
consideration of the matters set out under an ianagement plan. It does not require the
decision maker, however, to accord anymore weighhose matters than is considered
appropriate in the circumstances. In that respgesetis more discretion as to whether to
make provision for matters subject to this dutyntleists under the duty to “recognise
and provide for”. This difference reflects recogmtof the CMT underpinning the related
planning document, but seems inconsistent wittwibight accorded to other iwi planning
documents with a terrestrial or freshwater focueg thay also encompass lands to which
M ori hold title.

Finally, it is noted that applications for privgilan changes in CMT areas, if not rejected
or considered as resource consents, must be adopteslncils (s 93(12)). This clearly
shifts the costs to the council and it is unclebethier funds will be provided from central
government to meet such costs. Arguably the MCAA igeaty based settlement and the
costs of promulgating plans if adopted should bebgyeentral government.

Commercial use of PCR and CMT

The FSA test for determining whether a customagits order could be made was
whether:

(b) the activity,use or practice for which the applicant seeks a austy rights
order —

(i)  has been carried on, exercised, or followeaatordance wittikanga
M ori in asubstantially uninterruptechanner since 1840 ...

(ss 50(1)(b)(ii) and 74(1)(b)(i)Emphasis added]
Significantly, s 51(1) under the MCAA provides tlaaPCR is a right that:

(@) has been exercised since 1840; and

81 Bleakley v Environmental Risk Management Auth¢#ie01] 3 NZLR 213 at 235 (HC).
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(b) continues to be exercised in a particular pathe common marine and coastal
area in accordance with tikanga whether it continues to be exercised in
exactly the same way or a similar way, or evolwes ¢éime...

[Emphasis added]

Section 51(1)(b) is a marked step away from thevipion for customary rights orders
under the FSA insofar as those rights are allowechtainge over time. This is consistent
with Canadian common law. In tt8parrow v H1990] 1 SCR 1075 (SCC) the Supreme
Court found that having established a customary thee right can be exercised “in a
contemporary manner” (at 1091 to 93 and 109®anadian customary rights “are
historically situatedbut not frozen and incapable of evolving in aceoie with modern
conditions®? In contrast the FSA required such rights to betinoed “to be carried on,
exercised, or followed ... in accordance with tikarigaori” (s 50(1)(b)(iii)) or “the
distinctive cultural practices of the group’.(s 74(1)(b)(iii)).

Section 51(1)(b) opens up the possibility for PQRugs to argue that they exercise a
much wider set of rights than those that might tiee be associated with traditional
practices. In particular, there is scope for tlaglittonal form of a right to be exercised on
a grander commercial scale. This view is suppooyed 52(4)(b) which enables a PCR
group to ‘tlerive commercial benefitom exercising its protected customary rights”.

Further, the particular privileges and exemptionsmf the general law which are
conferred by the MCAA on claimant groups, are dblbe transferred to and enjoyed by
any other group or person identified in a PCR oateagreement. Under ss 52(4)(a) and
53 a protected customary rights group may delegatéransfer the rights order or
agreement in accordance with tikanga. The delegadiotransfer must be notified and
registered in accordance with ss 110 and 114.

CMT groups are also entitled under s 60(2)(a) ter@se the rights conferred under a
CMT in order to deriveommercial benefitThe holder of a CMT would presumably also
apply for the lesser entitlements of a PCR. Togdtese rights (with the exemption from

ss 9 to 17 of the RMA and the ability to influenagional planning documents) could

provide their holders with a significant level aftanomy over the use and development
of resources within the CMCA.

Furthermore, like customary rights groups, CMT g®thave the power to delegate
rights, or transfer CMT, in accordance with tikarfge0(3)). However, the transfer may
only be to persons who belong to the same iwi @r res the CMT group (s 61(1)(a)).
The person taking the transfer will have the sasreebts and exemptions as the group in
respect of future activities within the scope o tOMT. These rights include RMA and
conservation permissions rights, the ownership iofenals (other than minerals reserved
under the Crown Minerals Act 1991 and pounamu) #mel creation of planning
documents.

82 Joseph, PConstitutional and Administrative Law in New Zeale(B'd ed, 2007) ch 2 at 94.
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Reproduced with the kind permission of Al Nisbet

Nevertheless, there was great concern during thensland Coastal Area Bill’'s passage
that (as originally drafted) it would enable custoyntitle holders to charge for access to
the beach. The Government subsequently announa¢dhih bill would be amended to
make it explicit that the public could not be chatgfor accessing CMT are¥s.
Supplementary Order Paper 207 (released 9 March)2ditluded clause 27 which
clarified that that the rights of access to the GMuld be exercised without charge.
This became s 26(1) of the MCAA which provides thajvery individual haswithout
charge’ rights of accesso CMCA. CMT areas are defined under s 9 of the MCas
meaning a part of the CMCA in respect of which CM&s been recognised. As CMT
does not create a separate title to the CMCA (bdefgned as a customary interest as
opposed to a fee simple interest) it is clear @Ml holders cannot charge the public for
access to the CMCA.

Implications for other coastal area users
Impact on resource consents — existing and new

Section 20 makes it clear that nothing under theA@s intended to have retrospective
effect on resource consents granted before the emoement of the Act, or activities
lawfully undertaken without a resource consent thieo authorisation. It is important to
note that s 20 does not extend to cover pre-egisjpplications for resource consent.
Nevertheless, applications for resource consermgeld prior to recognition of PCR or
CMT are protected by s 55(1) and 64 (1). This isststent with s 7 of the Interpretation

8 Tahana, Y., “Law spells out ban on iwi beach gkeat,New Zealand Heraldl3 October 2010.

28



Makagill - Feeling left out at sea? Navigating no ownership, customary rights & resource management

Act 1999, which provides that “[a]jn enactment doed have retrospective effect”
(Official Assignee v PetriceviclV-2009-404-6004 Duffy J (HC), paras. 31 to 40¢d &e
Auckland City Counci{A127/05) (EC), paras 17 to 19).

Section 55(3) further provides that the existerfcg BCR does not affect certain grants of
rights under the RMA. In particular, the existelmfe&a PCR does not affect the grant of a
coastal permit to enable existing aquaculture #igs/or existing nationally or regionally
significant infrastructure (and associated openastiaunder s 63). However, while
s 55(3)(d) provides that the existence of a PCR da¢ limit or otherwise affect the grant
of a resource consent for specific infrastructucgvdies (prospecting, exploration or
mining), s 55(4) states that the consent authamigt have particular regard to the nature
of the PCR when considering an application for ¢radivities.

Accommodated activities

Accommodated activities are activities that arereggly excluded from needing an RMA
permission right or a conservation permission right63). Section 64 (2) defines
accommodated activities as meaning inter alia:

any activity authorised by resource consent ifgpplication for consent is made prior
to recognition of CMT;

resource consents, whenever granted, for a minimgpact activity (under s 2(1) of
the Crown Minerals Act 1991) related to petroleum;

infrastructure that is lawfully established andaasonably necessary to national social
or economic well-being, or the wellbeing of the ioegin which it is located
(accommodated infrastructure);

resource consents required for management of egisteserves, sanctuaries or
concessions;

a coastal permit to continue an existing aquacellaativity;

activities undertaken to prevent, remove or reddeeger to human health, the
environment or property (emergency activity); and

scientific research or monitoring by the Crown eegional council.

With the exception of accommodated infrastruct@mergency activities and scientific
research or monitoring all of the accommodatedviiets listed under s 64(2) involve
resource consents. It is not immediately clear vidnads of conservation activities might
come within the definition of an accommodated atytiv

For proposals that do not fall within the accomnteda activities (or deemed
accommodated activities) provisions of the MCAArmission under an RMA for a
permission right will be required for new infrastture or structures in areas where CMT
has been recognised. The recognition of accommadatetivities (and deemed
accommodated activities) provides some certaintyrfivastructure providers. However,
recognition of CMT will have impacts on new consapplications and on the renewal of
existing consents for those infrastructure promostdat do not fall within the
“accommodated infrastructure” definition because plermission of the CMT holder will
be required.
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Reclaimed land

The MCAA provides for a comprehensive new regiméatimey to reclamations,
reinstating the ability to obtain freehold titlepang other interests, in land reclaimed
from the CMCA. This is a significant departure fraghe rules under the FSA, which
provided that fee simple title could not be obtdionger reclamations of the foreshore and
seabed.

Section 29 provides that reclaimed land is permaterd formed from land that was
formerly below the line of mean high-water spriragsl, as a result of a reclamation, is
now located above the line of mean high-water ggsriit does not include land that arises
as a result of natural processes such as accretistructures such as breakwaters.

The MCAA allows applicants to seek an interesthia teclaimed land, ranging from fee
simple (freehold) title to leases, licences or otights or title to occupy or use the land.
Section 36 sets out the matters the Minister fordLinformation must consider in making
a determination. These include:

(@) the minimum interest in the reclaimed land isateasonably needed to allow
the purpose of the grant to be achieved,;

(b)  the public interest in the reclaimed land, udthg existing or proposed public
use of the reclaimed land;

(c) the extent to which, the public is benefitig,is to benefit, from the use or
proposed use of the reclaimed land;

()  the cultural value of the reclaimed land andreunding area to tangata
whenua;

(g) the financial value of the reclaimed land te @rown;
(h)  any natural or historic values associated withreclaimed land;

(i) the potential public access, amenity, and r&oeal values of the reclaimed
land; and

() any special circumstances of the applicantludiog the amount of any
investment made by the applicant in respect oféotaimed land.

A developer of reclaimed land can apply for thengraf an interest in that land at any
time. Section 35 provides that an application cannade before the reclamation has
commenced, while the reclamation is taking placeafber the reclamation has been
completed.

The RMA still governs the granting of resource @nts for reclamations. The resource
consent application process will be affected by nleev regime under the MCAA for
recognising Mori customary interests, depending on whether dramoiwi, hap or
wh nau group holds (or has applied for) CMT, or exasiPCR in the relevant marine
and coastal area.

Interestingly there is a presumption in the MCAAtticertain applicants, including port
companies and operators, will be granted a freeindddest in reclaimed land (s 37). This
reverses the presumption previously applying urtder RMA that a freehold interest
should not be granted in respect of reclaimed laridss special circumstances apply.

The MCAA also has also introduced a new regimesgpect of the right of first refusal in
favour of the Crown and then iwi. Where a freeholérest in a reclamation is granted,
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the land may only be disposed of in accordance wi#db unless the disposition is to
another company within a group of companies or betwelated companies. Section 45
requires an owner who wishes to dispose of anasten a reclamation to firstly make an
offer to the Crown. If the Crown does not wish toghase the land, an offer must then be
made to all iwi and hapwithin the area. Current freehold title in exigtireclamations is
unaffected by this new regime.

Participation in recognition agreements or proceedi ngs

PCR and CMT can be recognised by way of an agreigoetween an applicant group and
the Crown, or a court order.

Public consultation or input is generally not paed for in relation to recognition
agreements. Nevertheless, the fear of “privatesdd&atween the Crown and CMT groups
has been somewhat allayed because the originamB#l amended to require that any
agreement recognising CMT must be brought intocefig an Act of Parliament, and will
therefore be open to public scrutiny. PCR agreesesttognising are only required to be
brought into effect by an Order in Council. Somasmation might be found in the fact
that copies of such agreements must at least kedsen a number of interested parties,
including local authorities.

Applications for court orders must be served onrédevant local authorities (and the
local authorities responsible for adjacent areath@fCMCA), the Solicitor-General, and

any other person the High Court considers is dyreatfected. The applicant group

applying for a recognition order must also give lpuhotice of the application no later

than 20 working days after filing the applicatian1(03 of the Act). Any interested person
may appear and be heard in High Court on an apiaicéor a recognition order. Once

approved by the High Court, recognition orders nmaestGazetted and distributed to a
number of persons, including local authorities. &tp who is dissatisfied with a decision
of the Court can appeal to the Court of Appeal omaéter of fact or law (s 1134.

Implementing PCR and CMT — A hypothetical case stud vy

There are a number of places around the New Zealaastline where it may be possible
for iwi, hap , or wh nau to successfully gain CMT over areas of thestooee and seabed.
Amongst the strongest would be that of Te-HikB-p uma at Mtaikona/Aohanga
Station. In this regard, the Waitangi Tribunal hegggorted:

wahanga/Aohanga Station, the largest tract obfland remaining in this district,
lies along and behind 18 kilometres of coastlinbe Tclaimants have exercised
continuous control over this coastal land sincetef840. While the legal title to the
land block ends at the high-water mark, the claisvesay that they have always
asserted a “blue-water title”; that is, ownershiighe foreshore and seabed bordering
the block.

(Page 1024 ofhe Wairarapa ki Tararua Repaftthe Waitangi Tribunal)

8 Nolan, D.,Implications of the Marine & Coastal Area (Takutab®ha) Act 2011Coastlines: spatial planning for
land and sea, Environmental Defence Society Conferé@®11, 1 and 2 June 2011, Auckland, New Zealand,
at5to 6.
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The Tribunal cites the following key passage frdma tlaimants evidence and states at
p 1025 of the Wairarapa Report:

We consider that the evidence we heard from Te-HiRap uma and Ngti
Hinewaka discloses a very significant interestia foreshore and seabed. Indeed, we
doubt that any tribal group would be able to addoetter evidence of sustained and
unbroken customary connection with a piece of dioasthan Te-Hika--P p uma’s

in relation to the coastline adjoiningvahanga Station. However, we go no further in
our assessment of the evidence.

The Tribunal notes that this situation is “partanly unusual” (p 1024), but does not
express why. It may be that it was the extent ef dbastline involved, as much as the
strength of the evidence, that adduced the comrifehe legislation is to work at all then
it would appear that Maikona/Aohanga Station is a prime candidate foogaition of
CMT. It is likely that there are other similar exales some possibly at a larger scale,
many, especially successful wiau claims, at a much smaller scale. But what nigjist
mean in practice?

Dr Hamish G. Rennie, a coastal planner from Linddimversity, has assisted me with
this paper by preparing the following hypotheticalse study of how CMT and PCR
might be implemented in practice. A hypotheticahmple is necessary at this point given
that there are likely to be a variety of alongshamd offshore claims, based on a range of
customary activities and geophysical charactesstuithin the CMCA. The following
example draws on a range of potential instance®woflict and contest that may or may
not be cumulatively experienced in any one pathefCMCA in New Zealand.

Hap A (“A”) has successfully obtained CMT to the fanese and seabed for an area
extending three nautical miles seaward and extgnidin 18km along the coastline. The
CMT area abuts land owned by A. A has exclusivelgduand occupied the CMT area for
customary and commercial fishing, aquaculture dms; and certain cultural and
spiritual purposes involving travelling upon andmersion in the waters of the area since
1840 without substantial interruption.

A was unsuccessful in obtaining CMT for the aretwken the outer limit of the CMT
area and the 12nm limit of the territorial sea. Aswsuccessful, however, in obtaining
PCR orders over a further 10km of the CMCA direttithe north of the CMT area. The
PCR area is directly adjacent to freehold and Crtamal that contains popular beaches.
The PCR recognise the use of the beaches andrsldeistuarine areas for launching and
careening boats, for gathering sand, shell anthardd, for walking to and from areas of
land on the opposite sides of an estuary, for ddud purposes related to swimming
and identification of food species, and for surforgoffshore bars and reefs. The areas for
each of these PCRs have been separately defineflequently overlap.

Johnson Enterprises (“J”) wishes to build a marma sheltered estuarine area that is
zoned “marina development” in the regional coagikn, but has not lodged an
application for a resource consent. J's proposednaaand associated dredged boat
access lies across the area covered by the prdtegteas order for walking across the
estuary and the dredging activity may impact onlbe formations that create surfable
waves. A wishes to build a competing marina withim estuary inside the CMT area.
When J applies for resource consents to undertakadtivities that are necessary for the
construction of a marina, A must make a submissipposing the application on the
grounds that it would affect the customary walkiaducational and surfing activities in
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the areas covered by their respective protectddsrigrders. The hearing finds this to be
true for the walking and educational areas. Consetly J's application for resource
consent is declined.

In the meantime, Seaqueens Ltd (“S”) successfullyainos a resource consent to
undertake aquaculture activities within the areaich A holds CMT. However, A then
denies S the RMA permission right that S needseoable to exercise the resource
consent. A applies for its own resource consenundertake the same aquaculture
activities that were approved for S. When S is lsab exercise its consent the coastal
permit lapses and A is granted the coastal permit @roceeds to exercise it without
paying any occupational charges. This also occutis kespect to Fracking Inc’'s (“F”)
approval to extract sand from the area coverechbyQMT. Once again A successfully
obtains resource consent to extract sand from W& Grea without the requirement to
pay a royalty. This enables A to offer sand to ¢bastruction industry at a price below
the market rate for those who have to pay royalt@ssimilar marine based sand
extraction under the RMA.

In the southern part of the CMT, the DepartmentCainservation (“DoC”) seeks to
establish a marine reserve, but is denied a coasenvpermit by the hap Subsequent
DoC/Hap negotiations result a Wi tapu site, and a marine farm owned by the hap
being separately surrounded (but not covered) byadne reserve. The marine reserve
allows recreational fishing provided that it is enken in accordance with tikanga and
all tourist operations are conducted by majoritp hawned businesses. Hapfficers
police the regulations, the funding for which isyided by DoC, which enables the hap
to effectively ensure compliance with the provisiaf its w hi tapu.

A then approves a planning document that includéke issues it identifies:

The appropriation of resources within its CMT bynfd ori acting without
permission of the hap

The lack of funds to maintain the cultural heritagel identity of the hap
The need to develop skills to use resources withi@MT area.

Activities (eg sewage discharge, marina and urbareldpments) occurring outside
the CMT area that have adversely affected the woation of hap traditional
activities (eg, surfing, shellfish gathering) batithin its CMT area and in the areas
beyond that where it exercises kaitiakitanga.

The lack of weight given to mataurangaadvi in decision-making processes under the
Resource Management Act

That members of the hapare not represented on the majority on bodies mgaki
decisions over natural and physical resources e dfea in which the haphas
katiakitanga and that this inhibit the effectivemiesf the hap in exercise of
kaitiakitanga, thereby adversely affecting the hsypultural identity.

The planning document’s regulatory and managembjgcbves and policies therefore
include:

That no one other than A may directly benefit fraghee commercial use and
development of the natural and physical resourtés €MT area.
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That every opportunity to sustainably use and dgwehe natural and physical
resources of the CMT in accordance with tikangeluiting for commercial gain, be
taken by A. These opportunities are to include degelopment of a marina at [a
specified location], and sand extraction, tourisnd aquaculture activities where
these can be done in a sustainable manner.

That w hi tapu areas [specified] be protected from alivétats that are not in keeping
with appropriate tikanga.

That hap members comprise the majority of any body makiegisions regarding
natural and physical resources or sustainable dprednt that might have effects on
orin A’'s CMT area, PCR areas and areas where Adisiakitanga.

That hap members be funded by local government to devdileskills to efficiently
and effectively meet the objectives of the planrdogument.

That the preceding objectives and policies be neiseg and provided for through
regional documents, and rules and plans made aridi@® making processes used
for any matters that may be regulated under:

(a) the Conservation Act 1987 or the Acts listed iné&ltlie 1 of that Act:
(b) the Historic Places Act 1993:

(c) the Local Government Act 2002:

(d) the Resource Management Act 1991.

Notably the planning document does not directlgetftlistrict plans. This is done through
the regional policy statements and regional pldng, it does directly affect Local

Government Act functions, conceivably including appments to bodies making

decisions (such as hearing committees) and to LTCPs

Subsequently the regional council uses its s 33wutide RMA to transfer all RMA
decision-making, monitoring and compliance powetsas with respect to the CMT area
to the hap and uses Local Government Act tools to supporttpe in performing those
functions where costs cannot be recovered fronapipdicants for resource consents. The
council also funds the provision of scholarshipd &maining for hap members to enable
them to efficiently and effectively exercise comsimser and regulatory powers

Implications for local government and public partic ipation in future
settlement legislation

The role of local government

Treaty settlement deeds and their implementinglagon have significant consequences
for local government. This is because settlemertenoaddress ownership and

management mechanisms for natural resources. Lgoarnment is central to the

constitutional and public law foundations respolesiior managing and determining the
use, protection, and development of those resources

It is clear that a new era of settlements is beiegotiated between the Crown and iwi.

Whereas in the past, settlements have concentatédancial redress, the focus has now

shifted to cultural redress. The intention that bardiscerned from settlements to date is

that an effort is being made to provide for co-ngmaent mechanisms in respect of

natural and physical resources involving particular The relationship between the
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rights and obligations of iwi established by th#lements and the statutory functions and
powers of local government, needs to be understmaddeveloped in a way where the
goal of settlements and the purpose of local gowent can co-exist efficiently and
effectively.

In my experience, local government has shown a atmant entering into a new era of

co-management over natural resources, but has beecerned to ensure that the
overarching purpose of a settlement is to ensugestlstainable management of those
natural resources for future generations.

The Crown has attempted in negotiating settlemintate, to avoid duplicating existing
processes in order to avoid creating unnecessamjtiauhl costs for all partie®s.
Nevertheless, local government needs to be awateeamplications of its constitutional
and public law role when addressing how settlememwtk affect its functions and
responsibilities under the RMA (and other legislatsuch as the Local Government Act
2002). Consideration also needs to be given toptitential cost implications resulting
from new administrative duties. This includes sulkings as the preparation of new
planning documents and participation in new denisisaking structures. The Crown
wants a “clear and straightforward solution to anptex and difficult problem®® Such
an intention is supported. Local government needsnsure, however, that any solution
does not adversely affect the guiding purpose adtiexy local body legislation or its
underlying policy of public participation.

The weight to be accorded iwi planning documents in other settlement legislation

Different settlement bills and legislation contanvariety of phrases concerning the
weight to be accorded iwi planning documents. Tinctudes the:

(&) Ng ti Manawa and Ngi Whare Claims Settlement Bill. Clause 117 enahlles
preparation of the Rangitaiki River Document. Theraing of cl 118 appears to
provide a large amount of discretion as to the eatst of the River Document.
Clause 119 requires the Bay of Plenty Regional Cibua “recognise and provide
for” the River Document in their regional policyatgment. Clauses 122 and 123 of
the Bill set out a public process for consideratiamd approval of the River
Document. While there is no appeal process, théigplocess for consideration and
approval clearly contrasts to the process for pregaustomary marine title planning
documents under the MCAA.

(b) Ng Rohe Moana o NgHap o Ng ti Porou Bill. Clause 17 enables the development
of an environmental covenant. The covenant carogeissues, objectives, policies
and rules. It is worth reiterating that while MCA#lanning documents do enable
provision for objectives and policies there is nogdiction for planning documents to
include rules. Gisborne District Council must emsits key public documents “take
into account” the matters under the covenant tkkte to resource management
issues. If the document covers certain types @sloore and seabed areas the Council
must “recognise and provide” for matters in the vaant that relate to resource

8 See Hansard, Vol 650, p 19156 where the Hon Dre@uitated during the first reading of the Waikasintii
Raupatu Claims (Waikato River) Settlement Bill “... &osure the changes introduced in this legislatiomat
duplicate existing processes and create unneceadditjonal costs for all parties, the bill integsmthis settlement
within existing regulatory frameworks by providifegislative recognition for the vision and strategy

8 See Hansard, Vol 650, p 19156.
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management issues. No public process, or appdabkrig the Environment Court,
apply to the preparation of the covenant.

(c) Waikato-Tainui Raupatu Claims (Waikato River) Sattent Act 2010:

() The Waikato-Tainui Deed of Settlement made prowigar a vision and strategy
for the Waikato River. The vision focuses on raspiand protecting the health
of the river. Section 12 of the Waikato-Tainui Ambvides that the vision and
strategy prevails over any inconsistent provisio@amy national policy statement.
The vision and strategy is inserted into the Waikidegional Policy Statement
under s 11 of the Act. Waikato Regional Council tnust review provision for
vision and strategy under the Waikato Regionaldydhitatement.

(i) Section 36 and sch 7 of the Act provides for theppration and approval by
Waikato-Tainui, relevant departments, relevant ll@eghorities and appropriate
agencies of an integrated river management plan tlier Waikato River.
Section 37(4) requires that a relevant local autthdnat is preparing, reviewing,
or changing a RMA planning document must “have méd¢a’ the plan. Schedule
7 sets out a process for public notification anohsissions on a draft plan.

(i) Section 39 enables the preparation of a Waikatouiagnvironmental plan.
Section 40 provides that local authorities musiogaecse the Waikato-Tainui
environmental plan in the same manner as wouleegeired under the RMA for
any planning document recognised by an iwi authh¢igt “take into account”).

I have not undertaken a thorough analysis of ak tifferences between the
aforementioned bills and legislation. Neverthelésappears from a quick overview that
there is a general trend to attach greater wegghtitplanning documents that provide for
high level objectives and policies. Where an iwarpling document is able to contain
more proscriptive measures, such as rules, it wapldear that the legislative weight
accorded to that plan is commensurably lower.

Where a higher legislative weight is retained ispext of more prescriptive iwi planning
documents, the area affected by the plan is gdypearakller. The second approach seems
consistent with views expressed by the Crown, dutire passage of the MCAA, that
recognition of CMT would not have widespread gephieal effect’ As discussed
above, whether the areas over which CMT is receghisider the MCAA remain discrete
is an issue of debate. Notwithstanding, the gersggptoach by the Crown in respect of
iwi planning documents seems to be that the higinerweighting the more general the
content, or the smaller the area of application.

87 Office of Attorney-General, Cabinet Committee ofitafagi NegotiationsReview of the Foreshore and Seabed Act
2004: Proposals for public discussion documaitca March 2010 at 24. Released under the Offfinfarmation
Act 1982. In this paper the Attorney-General advigepara [124] that

“I do not envisage that these awards would haveesyicead geographical effect. In practice, the tistdigh levels of
recognition of customary interests are only likelype met where there has been limited developwktite foreshore and
seabed and where coastal hWapi have been able to maintain a demonstrablynstrmnnection to the coast.”
Ministry of Economic Development and Ministry ofslice,Review of the Foreshore and Seabed Act 2004: Options
for mineral related awards to recognise customatgrfiests in the foreshore and seapEdbruary 2009 at 9. This
paper advises at para [42] that “it is envisaged tinly discrete areas of foreshore and seabeddwmrifound to
include areas where territorial interest will beagnised”.
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Public participation under future settlement legisl ation

Local authorities provide for a level of governarz&sed on the public’s interest in
natural and physical resources, and active padticip in management and decision-
making processes. Such participation is paramouthiuthe RMA.

One of the key principles in the RMA is to provitheoad opportunities for public

participation in the preparation of policies andnd. The importance of environmental
values and public participation is reflected in iegimpiled policy and planning

instruments developed by local government in pastnip with the community.

The wide rights of public participation conferredder the RMA are based upon a
statutory judgment that decisions about resourceagement are best made if informed
by a participative process in which matters oftiagate concern under the RMA can be
addressed. The public participation processes ledtad under the RMA are important
and should not be compromised.

The duty to “recognise and provide for” planningcdments in regional documents must
to considered in light of the aforementioned imaonde of retaining effective public
participation in RMA decision making. | considerathit is generally inappropriate to
implement this duty where there is not an oppotyumor full public participation.
Irrespective, there appears to be an increasimgl tog the Crown to impose the duty on
local authorities during treaty settlement negadied. This tends to be accompanied by a
view that it is unnecessary to make provision fdeguate public participation (eg sch 1
of the RMA) when it comes to iwi planning documer@ertainly claimants are justified
in the view that they should be able to make denssiof cultural importance without
deferring to the public for its view. However, ttapproach becomes problematic when
there is a lack of consensus between tangata wreenteawhat a plan should look like, or
where the contents of a plan have an affect omigfs (property or otherwise) of third
parties.

Councils, or members of the public, seeking to haravision made for matters under
RMA planning documents, which are publicly contenf, are normally required to

evidentially support their proposal in a councilaheg at first instance and the

Environment Court on appeal. It is my view thab&comes even more important that
there is a robust process for public participatma consideration of evidence, where
there is a legislative duty to “recognise and pilevior” a matter under council planning
documents. A public process enables competing vievie heard, information provided

and expert views considered. This obviously inctudempeting views, information and

expertise on cultural and spiritual matters. Taagatenua are rarely in full accord, as is
the case with most other groups (local authoritretuded), when it comes to issues of
resource management.

| acknowledge that in most cases the level of Hga@vided for in MCAA planning
documents is intended to be very general. Nevesgelthe duty to “recognise and
provide for” an iwi plan creates a strong obligatior councils to make provision for the
contents of the plan in their RMA planning docunsefithis sits awkwardly alongside the
principle that RMA plans should not incorporate wiments that have not been prepared
in accordance with sch 1 of the RMA. One importa@son for sticking with a sch 1
process is that there is an opportunity to consaderchallenge the contents of a proposed
plan on an evidential basis at first instance amdppeal.
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| am of the view that the process for preparatiod approval of iwi plans under future
deeds of settlement could be made more robuseyfwere subject to sch 1 of the RMA.
| accept that this might not been seen as a pllifi@acceptable outcome to the Treaty
claimants, and in that respect such a change imoapp may not be realistically
achievable. Nevertheless, the procedure for proatimg resource management plans
under sch 1 of the RMA is tried and tested. It égmbfull public participation,
consideration of competing evidence and appeal spexialist court, which includes
M ori Commissioners experienced in resolving conflelving the interests of tangata
whenua. | note in respect of this last point, axwused above, that it is my experience
that tangata whenua often have competing views ezomg the contents of planning
documents. It is not uncommon for tangata whenuagort to the Environment Court to
resolve such disputes.

It needs to be recognised, however, that makingguetion and approval of iwi plans

subject to sch 1 of the RMA would create an arguntieat RMA planning documents

should “give effect to” the plan. By way of examptegional plans must “give effect to”

national policy statements (s 67(3)(a)), and disfplans must “give effect to” regional

policy statements (s 75(3)(c)). This is a stromgeuirement than “recognise and provide
for” and would limit the discretion of councils am@rning how future iwi management
plans are to be provided for in RMA planning docuatse

Nevertheless, | am of the view that a sch 1 prasessould be preferable to the
requirement to “recognise and provide for” iwi mgement plans promulgated outside
sch 1 of the RMA. This is because the iwi plan wiolbé subject to a full public process
where any contentious issues could be transparemtiyidered and challenged in cases of
disagreement. Having passed through these hurllllparties could be confident that the
resulting plan was the product of a fully parti¢geg process, and that any contentious
issues had been properly debated and subjectdergial inquiry.

Conclusion

Reproduced with the kind permission of Malcolm Evan
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It is evident from the preamble that the MCAA sedkscodify the common law

concerning Mori customary rights in the foreshore and seabé@. Jreater length and
detail of the MCAA reflects its intent to codifyrauch larger body of common law than
the FSA. The old Act extinguished the possibilitycastomary rights within the foreshore
and seabed. In contrast, the new Act restores thghes seeking for the first time to
translate them into a single statutory regime. Hgntly this involves a process for
awarding both usufructuary rights through recognitiof PRC and rights akin to
ownership through the recognition of CMT.

The MCAA also seeks to codify the public interestthe foreshore and seabed. The
public interest is generally regarded as beingitjte of access, navigation and fishing. It
is important, however, not to view the public ietgrin the foreshore and seabed too
narrowly. Political rhetoric and recreational irgstr groups can leave the impression that
the connection of European New Zealanders to theskmre and seabed is limited to
summer holidays, swimming and a spot of fishingsT& a narrow reading of the cultural
and legal traditions of New Zealanders of Europs#escent.

It is clear from the ideas embodied in res commuriesedom of the seas, crown
ownership as a form of public trust and the comnamwnrights of fishing and navigation
that the connection between European New Zealaraershe foreshore and seabed has a
much richer legal and cultural tradition. Provisionder s 6(d) of the RMA for “[t]he
maintenance and enhancement of public access talang the coastal marine area”, as a
matter of national importance, underlines the s$icgmce of these traditions.

No ownership represents the government’s attemphdwe away from the polarising
issue of ownership. The idea of the CMCA is preidaon recognising the range of
interests and values that different parts of tharoanity have in relation to the foreshore
and seabed. This ranges from the special relatipredhM ori with the foreshore and
seabed as expressed through tikanga, whakapapanand, through to the cultural
expectation that the general public should be &blaccess and enjoy the foreshore and
seabed.

The MCAA protects existing rights of resource coriselders and provides significantly
greater scope for Mri groups to gain customary use and property sightin was
available under the FSA. It weakens tests thatiegppinder the FSA. When combined
with MCAA planning documents it is apparent thatgata whenua have considerably
greater potential to influence the future of colaatad marine planning and management
than in the past.

The MCAA effectively creates two parallel but segiarsets of laws governing resource
use and development in CMT areas. One set is apdidoy CMT groups, while another
would be applicable to anybody else wishing to utadke an activity in a CMT area. The
statutory regime under the MCAA provides an altBuweaapproach to that of Mri
freehold land outside the CMCA. It is considereddh@ justify the application of local
authority powers and functions in respect ofav freehold land above mean high water
springs but not within the CMCA. It will be inteteyy to see whether the acquisition of
new property rights and planning powers will resaltpositive outcomes for coastal
management.

The MCCA opens up the possibility for customanhtigroups to argue that they exercise
a much wider set of rights than those that mighentise be associated with traditional
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practices. In particular, there is scope for tlaglittonal form of a right to be exercised on
a grander commercial scale. This view is suppolgdorovisions under the MCAA
enabling customary right groups to derive commértogefit from the exercise of their
customary rights. Notwithstanding, it is clear fra®6(1) of the MCAA that “[e]very
individual haswithout chargé, rights of accesso CMCA. Accordingly, customary right
groups will not be able to charge members of tHdipdor access to the beach.

Nothing under the MCAA is intended to have retratppe effect on resource consents
granted before the commencement of the Act, oviies lawfully undertaken without a
resource consent or other authorisation. Furthexmitie recognition of accommodated
activites (and deemed accommodated activities)viges some certainty for
infrastructure providers. However, recognition T will have impacts on new consent
applications and on the renewal of existing corsémtthose infrastructure proposals that
do not fall within the “accommodated infrastructudefinition because the permission of
the CMT holder will be required.

Finally, it worth looking forward and noting that reew era of settlements is being
negotiated between the Crown and iwi. In my viewe MCAA is already beginning to
create a legacy for new deeds of settlement ndgdtlzetween claimants and the Crown.
One disturbing development is the growing trendals including a requirement under
deeds of settlement to “recognise and provide fai” planning documents in RMA
planning documents. In my view, it is inappropritdeplace such a weighty requirement
on local authorities in circumstances where iwi agement plans are promulgated
outside sch 1 of the RMA. It would be eminently mpreferable to subject iwi planning
documents to the sch 1 process and require regionakils to “give effect” to such plans
once they had passed through a transparent pubbiess.
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